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CURRENT TOPICS. 





In Campbell v. Point Street Iron Works, re- 
cently decided by the Supreme Court of Rhode 
Island, it was held that a sheriff’s sale on 
execution against A of realty in the adverse 
possession of B was invalid. ‘* Without 
doubt,’’ said Potter, J., whe delivered the 
opinion of the court, ‘*‘ by the old English law 
and statutes, which must be considered as 
being a part of our common law, a convey- 
ance of land of which the grantor was not in 
possession was void, and the title remained in 
the grantor. 4 Dane’s Abridg. cap. 104, art. 
3; cap. 109, art. 6; Burton’s Compend. § 
363; Inglis v. Trustees of the Sailors’ Snug 
Harbor, 3 Pet. 99, 176. Whether in such a 
case the grantee could have any relief on the 
covenants, or whether if the property was 
recovered by the grantor it would pass by 
estoppel, does not seem to be well settled. 
Rawle on Covenants, 31, 35, 37; Slater v. 
Rawson, 1 Met. 450; Livingston v. Proseus, 
2 Hill N. Y. 526. The great difficulty in 
deciding what weight is to be attached to 
American cases consists in ascertaining how 
far they depend on the statute law of the 
different States. There are numerous cases 
holding that this doctrine does not apply to 
cases of devise or descent, and yet these may 
depend in a great measure on statute. Liv- 
ingston v. Proseus, 2 Hill N. Y. 526; Jack- 
son v. Demont, 9 Johns. 55. But now in 
England, by statute 8 & 9 Vict. cap. 106, § 
6, rights of entry may be conveyed by deed, 
and by other statutes it is made plain that 
they may be devised and may descend. 1 
Vict. cap. 26, § 3; 3 & 4 William IV. cap. 
106, §§ 1, 2. In regard to sheriff’s sales the 
law in many States depends on local statutes. 
But in England, where the process was by 
elegit, the same rule was applied to sheriff's 
sales as to sales made by a private person. 
In Maine and Kentucky the old law has been 
expressly altered. Soin other States it has 
been altered by construction. Some of the 
New York cases depend on this. But the 


the older doctrine. In Indiana, and so ip 
Kentucky before the legislature changed the 
law, the reasons for sustaining the old com- 
mon law doctrine were very forcibly stated. 
And so in Frizzle v. Veach, 1 Dana, 211, 221, 
Nicholas, J., in giving his reasons for not 
construing the Kentucky act as held by the 
majority, well states the reasons why the leg- 
islature should not be presumed to intend to 
change the old law. And see McConnell v. 
Brown, 5 T. B. Mon. 478, strongly approved 
in Shepherd & Trimble v. McIntire, 4 J. J. 
Marsh, 111, 112. And certainly mischiefs 
arising from sheriffs’ sales of disputed titles 
may in many cases be greater than in sales 
made by the claimant himself, or by an exe- 
cutor or administrator.”’ 


-—— a - 


In a late English case, Forbes v. Lee Con- 
servancy Board, 27 W. R. 688, the question 
at issue was as to the liability of a board con- 
sisting of unpaid officers, for negligently allow- 
ing a dangerous obstruction to exist in a navi- 
gable river which the board were appointed to 
improve. The Exchequer Division held they 
were not liable; that as the statute under 
which the board acted in terms provided that 
‘* they are hereby authorized and empowered 
from time to time, at their discretion, to * * * 
deepen, enlarge or straighten the channel 
* * * and also to remove all obstructions and 
impediments whatsoever to the said naviga- 
tion;’’ and considering that the bed of the 
river was not vested in the trustees, and that 
they were an unpaid body, appointed for pub- 
lic purposes in aid of the common law right of 
navigation; and that by a further clause the 
trustees were empowered ‘* generally to do 
and perform all acts, matters and things which 
the trustees or any five or more of them gen- 
erally think necessary for the making, improv- 
ing and maintaining the said navigation,” the 
power must be deemed not imperative but 
discretionary. Porvock, B., said: ‘* There is 
abundant authority to show that where astatute 
gives authority to do an act which public in- 
terest demands, especially where judicial 
functions are created, words which would 
seem to give merely an option should be so 
construed as to confer a duty; but in the cases 





weight of authority and reason is in favor of 
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illustrating this principle, the rule has bee 
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acted upon only where the general object and 
intention of the act are best supported by so 
holding. In the present case it may truly be 
said that one great object of the act was to 
keep the navigation free from obstructions 
and impediments; but there still remains the 
question who are the persons who are to de- 
cide what is an obstruction or impediment, 
and when and in what manner and at what 
cost they are to be removed. Extreme cases 
may be put on either side. On the one hand, 
it may be said, if a vessel were to sink in the 
river so as to wholly obstruct all navigation, 
are not these conservators bound to remove 
it, and should they fail to do so, are they, not 
liable in damages to any one who, whilst using 
the navigation, suffers therefrom? On the 
other hand, it may be asked, what discretion 
can the conservators be properly said to pos- 
sess if they are bound at all times, irrespec- 
tive of other claims upon their funds, to re- 
move at great cost that which first an individ- 
ual barge owner, and afterwards a jury, may 
pronounce to be a dangerous obstruction? 
The fair result of what can be said upon both 
sides of the question appears to me to be 
this: That the legislature has, partly for the 
purpose of the construction of new cuts and 
partly for the purpose of maintaining the 
navigation of an ancient navigable river, cre- 
ated a body of trustees without giving them 
any property in the river, or right to levy tolls 
for the use of it, and has vested in this body 
large and important powers, including the 
power at their discretion to remove obstruc- 
tions and impediments to the navigation, and 
that, although the trustees would be respon- 
sible in damages to one injured by any mis- 
feasance committed by them, or by any non- 
feasance where the duty imposed was impera- 
tive, they are not liable where the matter in 
respect of which the non-feasance is alleged 
is one which comes within the scope of their 
discretion, and as to which they are the per- 
sons whose express duty it is to say whether 
the act should or should not be done. It 
might be said that in the present case it was 
not shown by the defendants that they had 
ever exercised any discretion, or indeed, tak- 
en the matter into their consideration. This 





point was not made by counsel, nor does the 
statement of claim raise it. Were a statement 


of claim to allege that the attention of the 
defendants had been called to a dangerous 
obstruction, and they had declined to meet 
and consider as to’ its removal, it might dis- 
close a good ground for a mandamus requir- 
ing the board to proceed; but in such a case 
it is difficult to see how the plaintiffs could 
recover any damages. 








SUGGESTIONS UPON CODE PROCEDURE 
AND CODE REVISION. 





V—THE METHODS OF TRIAL UNDER THE CODE 
EXAMINED AND REVISION SUGGESTFD. 





If it be asked why shall the jury system be 
preserved and guarded in criminal cases, 
we answer that the life and liberty of the 
citizen are more intimately connected with 
politics and government than mere property 
interests, and should be protected against the 
most remote danger of despotism, which 
though not so prevalent in republics as in 
monarchies, is still a possibility. Besides, 
the very reason which renders jurors incompe- 
tent in civil actions qualifies them here. The 
criminal law must necessarily be simple, adapt- 
ed to the understanding of all the people, 
and crimes, though often shrouded in 
mystery, do not in their investigation involve 
any of the complications we have been refer- 
ing to. Nor do triers require other qualifica- 
tions than ordinary intelligence, honesty and 
a fair conscientious desire to do right. These 
without any peculiar: qualifications or experi- 
ence, but with ordinary humane instinct, 
sufficiently qualify a juror in a criminal case. 
But it was not our purpose at the outset to 
enter so fully into the merits of the discussion 
of the fitness of jurors as triers in civil cases, 
for as we have noted the right of trial by jury 
in certain cases remaining inviolate, we need 
not discuss this class, but the generality of 
the argument is but incidental. And while 
we have thus generalized upon the subject, 
these generalizations require many qualifica- 
tions. For it will be observed that the only 
conclusion we claim to have reached is that 
in general jurors are not the best triers. But 
it by no means follows that we condemn jury 
trials. Indeed, we are hardly prepared unquali- 
fiedly to condemn the constitutional guaranty. 
We think it perhaps quite too broad, but this 
is aside from our discussion. 
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We frankly admit that in a large class of 
the actions wherein the right of trial by jury 
is guaranteed by constitutional provisions, an 
intelligent jury constitutes, if not the best, 
certainly quite an appropriate tribunal under 
the direction of the court for the trial of ques- 
tions of fact. Among this class might be 
enumerated all that class of cases denominat 
ed actions founded in tort, and many of those 
embraced in actions upon contract, especially 
in cases where the damages are unliquidated ; 
and indeed in most purely common law 
actions, the issues being pointed and the con- 
troversies plain and simple, an intelligent, 
impartial jury with the aid and under the 
direction of the court, though we still insist 
not the best triers, are likely in a majority 
of cases to arrive at substantial justice; and 
as we desire to treat the question with perfect 
fairness we are not advocating the abrogation 
of the constitutional guaranty. 


But our argument to the effect that jurors 
are in general not the best triers finds its full 
illustration in the trial of the class of cases 
not embraced within the constitutional guar- 
anty. And we propose to demonstrate that 
jurors are not only not adapted to the trial of 
this latter class of cases, but that the intro- 
duction of jury trials therein, and especially 
the extension of the absolute right to them, 
where it has been done, is not a success and 
ought to be reformed. 

As already before intimated, the average 
juror as selected in any of the States is not 
an educated man, though this may not be 
necessary ; but worse than this, he is, and in 
most cases is absolutely required to be, unac- 
customed to legal investigations, as he is only 
periodically eligible to the position of a juror, 
and by the methods usually adopted for the 
selection of jurors, the same man usually 
only serves as a juror a few times in his life. 
Recurring to what has been already noted 
concerning the necessary functions of juries 
in all cases, let us see how far they are usually 
fitted to be triers of chancery cases, formerly 
so called. 

In the first place the very origin and history 
of equity jurisprudence stamps upon it a 
peculiarity which renders even the trial of 
the issues of fact unlike the trial of issues 
in a law case. Under this practice, as 





well as at law in modern times, regard is had 
to precedent, but not to the same extent as at 
law, and there is in the hearing of a cause of 
this description such a tempering of the rigid 
principles of law with these of natural justice ; 
such an appeal to what is termed the conscience 
of the chancellor (a word of great significance 
to every lawyer) as to render it impossible 
for a jury to apply these principles even under 
the direction of the most skilful instructions 
of the judge. Indeed, this appeal to the con- 
science of the chancellor cannot be made to 
the judge when the case is tried by a jury, be- 
cause this exercise of the conscience is in the 
passing upon the facts of each particular case 
and in rendering the decree in accordance 
with the principles of equity as the evidence 
justifies. Nor can an uneducated and un- 
trained jury be so instructed as triers as to 
enable them to exercise this discriminating 
conscientious function in accordance with the 
right of the case. A more delicate and subtle 
exercise of the judicial function is never exer- 
cised in jurisprudence And to commit its 
exercise to a jury has been ever a wonder to 


‘ educated lawyers. The trial of a chancery 


case by jury, and having the jury exercise the 
functions of the chancellor, as they almost 
always do, is at variance with all our former 
ideas of the fitness of things. 

Again, another great drawback upon the 
trial of cases in equity by a jury is found in the 
inconvenience of ever correcting their mistakes 
in an appellate court. Under the chancery 
practice, for the very reason that the exercise 
of these delicate functions we have been dis- 
cussing rendered each case in a sense a law 
unto itself, the power and discretion com- 
mitted to the chancellor were very great; and 
perhaps for this reason, as well as others in 
appellate proceedings in equity, unlike the 
writ of error, the whole of the evidence was 


brought up and the appellate court reviewed © 


the proceedings of the chancellor under the 
evidence, just as upon the original hearing, 
and if the rulings were not according to the 
pleadings and the evidence the case was re- 
versed. But no presumption was indulged in 
favor of the ruling of the lower court because 
of any superior advantages possessed by the 
inferior judge over that possessed by the ap- 
pellate court because the chancellor did not 
hear the witnesses. 
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But it is said that the distinction having 
been abolished between actions at law and 
suits in equity, and the same general methods 
having been adopted in all cases to accomplish 
the unity for which we have contended in 
former papers, we must adopt the same meth- 
ods of trial in all cases. But this by no 
means follows. The writer confesses his per- 
sonal conviction that a uniform mode of trial 
in all cases by other modes than that of a jury 
might be devised, which would lessen the ex- 
pense and delay of litigation and render legal 
proceedings more uniform and certain, but as 
before intimated several times, this is not 
only in the face of nearly all the State Consti- 
tutions, but is probably against the sense of 
the majority of the profession as generally 
expressed, though perhaps not as really enter- 
tained. The impolicy of trial by jury in equity 
cases is seen and perhaps best illustrated by a 
case or two. Take a case of partnership 
involving the dealings of a firm for a series of 
years, and requiring the examination of books 
and accounts and the adjustment of the ac- 
counts between various partners. A jury is bat 
a useless hindrance to justice, however well 
intentioned. Yet where the right of trial by 
jury is made to extend to all civil actions as 
it is by some of the codes, the party who is 
in the wrong nearly always wants a jury. 
Because he who is wrong is just as likely to 
succeed as he who is right, so incompetent are 
juries, even with the aid of experts, to under- 
stand and do justice in such a case. 

Again take a case involving fraud in a com- 
plicated form. The character of legal frauds 
is never understood by any one but a lawyer. 
Its investigation and detection are utterly im- 
practicable by men without legal training ; the 
very language by which the judge attempts in 
his instructions to explain and elucidate it to 
them, is incomprehensible to them. It might 


usually as well be in Latin as English, for all | 


the advantage there is in it. Such an 
investigation is as apt to result in a 
wrong verdict as a right one, and where the 
court interferes and sets it aside it is quite 
likely to be repeated if there be any element 
of prejudice upon which the jury can take 
hold as there generally is. And if the case be 
appealed, under the rulings, no matter how 
much the preponderance may be against the 








verdict, if there be any evidence to justify it 
the appellate court will not reverse it. It can 
hardly be necessary to argue that such a meth- 
od of trying such cases is not the best, and 
these are but sample cases. 

But, notwithstanding these examples which 
we have been considering there is a large class 
of cases which are not in the domain of those 
protected by constitutional guaranties from 
trial otherwise than by jury, which are tried 
by jury with about as little inconvenience as 
law cases; this is accomplished however gen- 
erally hy the aid of special instructions, spe- 
cial interrogatories and other code appliances. 
An enumeration would hardly be profitable 
here, but a simple foreclosure of a mortgage 
or enforcement of a lien are fair examples, 
where the cases are free from complications. 
But if they involve marshalling of liens or 
other complications, they are better tried by 
the court. 

What has been said is sufficient to show that 
this wholesale method of trial of causes in equi- 
ty as well as at lawis not the best method, and 
where the same has been adopted it ought to 
be reformed. It therefore remains only to 
suggest the reformation. We would not sug- 
gest any radical changes. We would amend 
where the trial by jury is not preserved in- 
violate by the Constitution; 1, when both par- 
ties request it, the case to be tried by jury; 2, 
where either party objects, the case to be tried by 


the court, or be submitted to a referee to take 


the testimony, render his findings of fact and 
conclusions of law to the court with the evi- 
dence; 3, either party to have his election 
to have the case referred ; 4, let these findings 
of fact and conclusions of law be subject to 
review under the usual regulations in such 
cases. And if this method is not practicable, 
let the court upon its own motion or upon 
application of either party send the case to 
a referee as above suggested. A. I. 


—_— 





In Reed v. Wilson, decided by the Supreme Court of 
New Jersey, February, 1879, it was held that a court 
will take judicial notice of the almanac, as well as of 
the law merchant. Consequently an averment that a 
note, dated August 12, 1872, payable at four months, in 
Pennsylvania, was presented December 14, 1872, suf- 
ficiently states a presentment at the proper time, as 
the court will take notice that December 15, 1872, fell 
on Sunday; and it must be presumed that the three 
days of grace allowed by the law merchant are also al- 
lowed by the law of the State where the note is payable. 
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LIABILITY OF COUNTY TREASURER FOR 
PUBLIC MONEY TAKEN BY ROBBERS. 


CUMBERLAND COUNTY v. PENNELL. 





Supreme Court of Maine, February Term, 1879. 





1. RESPONSIBILITY OF COUNTY TREASURER—EF- 
FECT OF STATUTORY BOND.—The responsibility of a 
county treasurer, in the absence of any statute enlarg- 
ing it, is measured by the common law rule applicable 
to bailees for*hire other than common carriers and 
innkeepers. The statutory official bond of a county 
treasurer does not increase his responsibility ; but its 
office is to secure the performance of his legal obliga- 
tions. 

2. PUBLIC MONEY TAKEN BY ROBBERS—BURDEN 
OF PROOF.—If, without fault or negligence on his part, 
a county treasurer is violently robbed of money be- 
longing to the county, it is a valid defense, pro tanto, 
to an action upon his official bond. The burden of 
proving such defense is upon the defendants. 

8. EVIDENCE THAT THE TREASURER used a safe 
placed in the treasurer’s office for his use by the coun- 
ty commissioners, is immaterial. 


VIRGIN, J., delivered the opinion of the court: 


Debt on the official bond of Thomas Pennell as 
treasurer of the county of Cumberland, executed 
by him as principal with the other detendants as 
his sureties, and conditioned that he “shall well 
and faithfully attend to the duties of said office, and 
perform all things required by said office to be per- 
formed, from the first day of January, 1874, to the 
first day of January, 1875, the term to which he has 
been elected.”’ 

Under the brief statement pleaded, the defend- 
ants offered to prove, in substance, that on Decem- 
ber 30, 1874, while Pennell was sitting in the treas- 
urer’s office, with the door of the safe therein 
closed and bolted, but not locked, he was suddenly 
and violently beset, overpewered and rendered 
senseless by robbers, who, thereupon, against his 
will and without his fault, burglariously opened the 
safe and feloniously took and carried away there- 
from the sum of money belonging to the county 
not paid over by him at the close of his official 
term, and for the recovery of which this action was 
brought. The presiding justice ruled that, assum- 
ing the robbery proved as offered, it would consti- 
tute no defense. The main question for decision 
involves the correctness of that ruling. 

As the money was taken from the safe in the 
treasurer’s office, no question relating to the own- 
ership of bank deposits arises. 

Counties are quasi corporations possessing but 


few powers and requiring a small number of offi- | 


cers. The general financial agents of a county are 
its county commissioners, whose powers and duties 
are prescribed by the statute. They have the care 
of its property and the management of its business; 
cause its taxes to be assessed; obtain loans for its 
use; order its money to be paid in defraying its ex- 
penses; and examine, allow and settle accounts of 
the receipts and expenditures of its moneys. R S., 
¢. 78, §10. They act under oath but give no bond. 
The moneys of the county are kept and handled 








only by the treasurer. He is required to be sworn 
and give a bond ‘for the faithful discharge of his 
duties, in such sum as the commissioners order, 
and with such sureties as they approve.’’ @R. S., c. 
8, §4. Moreover, the statute also requires that 
every county treasurer, ‘*‘holding any ‘money or 
effects belonging to his county, shall annually, and 
oftener if required, exhibit an account thereof to 
the county commissioners for adjustment.”’ R. 8., 
c. 8, §16. In fact, all the language of the statute 
relating to the subject matter, is predicated upon 
the idea that the moneys which come into the offi- 
cial custody of the county treasurer, are not his 
own private funds, but the county’s; and that they 
remain so until legally paid out. R.S., c. 78, §10. 
Mechanics’ Bank v. Hallowell, 52 Maine, 545. If 
Pennell, instead of being robbed, had been sued 
and the money attached, the attaching creditor 
would hardly expect to hold it; or if he had sud- 
denly died, his successor in office would not have 
delivered over the money in the safe to Pennell’s 
personal representative. Thompson vy. White, 45 
Maine, 445. 

Experience had taught the people of this State 
that public treasurers with comparatively small 
salaries are sometimes tempted to try to increase 
the emoluments of their trust by using the money 
coming into their possession virtute officii for pur- 
poses of speculation not always financially success- 
ful; or by loaning it to friends who can not always 
meet the notes given therefor. Consequently a 
statute (Stat. 1860, c. 161, embodied in R. S., c. 
120, § 7), directed against such abuses, and entitled 
‘an act to prevent the embezzlement of public 
money,’ was enacted, making such acts larceny 
and punishable accordingly. If, however, the 
“money in the possession of the treasurer or under 
his control by virtue of his office’’ be his own and 
not the county’s, then we have the anomaly of a 
person being liable to be indicted and punished for 
larceny for using or loaning his own money. 

In some of the States, however, by force of their 
statutes, treasurers and collectors become respon- 
sible as debtors for the money which comes into 
their possession by virtue of their office. Colerain 
v. Bell, 9 Met. 499,—a case against a collector. 
Hancock v. Hazzard, 12 Cush. 112,—against a town 
treasurer. Muzzey v. Shattock, 1 Denio (N. Y.), 
233,—against a collector. This last case was ap- 
proved in Looney v. Hughes, 26 N. Y. 514, and in 
Perley v. Muskegon, 32 Mich. 132,—case against a 
county treasurer. We have no such statute as this 
relating to county treasurers; and as before re- 
marked, the money which comes to their official 
custody, is public and not private property. 

The office of county treasurer is a public office; 
and we have sought in vain to find something in 
the common law which distinguished a public 
treasurer or depositary from other custodians of 
property, public or private. In some jurisdictions 
his duties and his responsibilities even have been 
increased and multiplied by various provisions of 
statutes; but in the absence of such statutory pro- 
visions, his duties and obligations remain where 
the common law of bailment leaves them. 

In this State, the official duties of the county 
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treasurer are prescribed in part by the common law 
and in purt by the statute; the provisions of the 
latter more particularly defining his special duties, 
leaving his general duties unmodified. When the 
treasurer elect accepts his office, he thereby takes 
upon himself all the duties thereof, general as well 
as special. His general dnties, arising from the 
very nature of his office, are to receive the money 
of the county lawfully deposited with him, keep it 
safely and pay it out according to law. State v. 
Harper, 6 Ohio St. 607. From these general duties 
accepted springs a legal obligation that he will 
bring to their performance good faith and reason- 
able skill and diligence; to enforce which, the 
statute already referred to requires him to take 
upon himself the moral obligation of an oath that 
he will faithfully perform the duties which he has 
assumed, and give a bond with sureties with a con- 
dition of like import. R.S., c. 8, § 4. 

As already intimated, the responsibility of the 
county treasurer, in the absence of any statute en- 
larging it, is measured by the common law rule 
applicable to bailees for hire other than common 
carriers and innholders. He is bound, virtute officii, 
to exercise,good faith and reasonable skill and dil- 
igence in the discharge of his trust; or, in other 
words, to bring to its discharge that prudence, cau- 
tion and attention which careful men usually ex- 
ercise in the management of their own affairs; and 
he is not responsible for any loss occurring with- 
out any fault on his part. That this substantially 
is the rule by which the common law measures the 
responsiblity of those whose official duties require 
them to have the custody of property, public or 
private—such as officers of courts having the cus- 
tody of the?property of suitors therein; trustees, 
except when they mix the trust property with their 
own, whereby the identity of the former is lost; 
marshals, appointed by courts of admiralty to take 
care of vessels andjcargoes; receivers, etc., etc.,— 
is amply illustrated by the numerous authorities 
cited by Bradley, J., in U. S. v. Thomas, 15 Wall. 
337,343, 344. See also 1 Perry on Trusts, § 441, and 
notes. 

Sheriffs, however, will not be excused for the es- 
cape of a person under arrest, although an armed 
multitude break the jail and rescue him; for the 
sheriff has the power of the county at his beck, to 
aid him in the execution of precepts; and “ the 
law supposes the posse to be a sufficient defense 
against a rescue, and that no force is able to resist 
successfully the sheriff and his posse.’’ Fortescue, 
J., in Cromptom v. Ward, 1 Strange, 430. Whether 
a sheriff is held to the same strict accountability 
in relation to property attached or money col- 
lected, is both declared and denied by high author- 
ities. Story on Bailment, § 130; Browning v. Han- 
ford, 5 Hill (N. Y.), 588; s. c. in error, 5 Denio, 
586, and cases cited in the chancellor's opinion; 
Moore vy. Westervelt, 21 N. Y. 103; Phillips v. La- 
mar, 27 Ga. 228. Some authorities make a distinc- 
tion between property attached on mesne process 
and that seized on execution. Bridges v. Perry, 
14 Vt. 262; Briggs v. Taylor, 28 Vt. 180. In the 
latter case, Redfield, J., says: ‘“The degree of dili- 

. gence required of sherifis is that of abailee for | 





hire, which is that which the manner and nature 
of bis employment make it reasonable to expect 
of him as a prudent and careful man.’’ The au- 
thorities are the other way in Missouri. State v, 
Gatzweller, 49 Mo. 26. Executors and adminis- 
trators’ responsibility is measured by that of trus- 
tees. ‘* They are liable only for want of due care 
and watchfulness, and reasonable skil] and pru- 
dence.” 3 Redf. Wills, 394. 

The rigorous rule governing a common carrier— 
one whose general occupation is the carrying for 
hire—has for a long time been established, and it 
is said to have been founded in necessity. He is 
self-appointed. Being unknown to his employ- 
ers and not employed in special confidence, he 
must answer for all the risks which the salutary rule 
requires; otherwise protection against combina- 
tions between such unknown persons and others 
with whom they might collude, would be imprac- 
ticable. But a county treasurer is not of this de- 
scription. He is selected by the people in special 
confidence, to receive their money and disburse it 
as the statute directs. For an honest and pru- 
dent discharge of these plain and well-known du- 
ties his stipulation with the law binds him and 
his employers (constituents) pay him. His com- 
paratively small salary shows that he is no insurer. 
And any losses that happen outside of this ob- 
ligation, without any fault of his, the inhabitants 
of the county must bear. 

Of course, the legislature may at will, by gener- 
ai statute, change this rule of responsibility of 
public officers, as it can, within certain well- 
known constitutional limits, any other rule of 
common law. The office being created by the 
statute, it may be subjected to any reasonable 
conditions by the statute. A change of the rule, 
however, will not result necessarily from an ad- 
dition of new duties. We look in vain through 
the ten additional sections of R- S., c. 2, enacted 
in 1856, ‘‘ for the better security of moneys in the 
state treasury,” for any change im the degree of 
responsibility of the State treasurer. To effect 
this, some provision is necessary which clearly 
shows the intention of dealing with that subject 
matter as distinguished from mere duty. It may 
be done in various ways. A positive provision to 
that effect will accomplish it. Thus R. §., c. 63, 
§15, after prescribing the conditions of the bond 
of a register of probate, provides: ‘And if he 
neglects to complete his records for more than six 
months at any one time, sickness or any extraordi- 
nary casualty excepted, such neglect shall be ad- 
judged a forfeiture of his bond.” So by Stat. 1877, 
c. 168, § 1, ‘any neglect by any county treasurer 
to make and forward the report provided in R. S., 
c. 136, § 13, shall be a breach of his official bond.”’ 
So in Indiana, after prescribing the duties of county 
treasurers, the statute of that State provides thar, 
‘+ if any county treasurer shall neglect or refuse to 
pay over all moneys as provided herein, he and 
his sureties shall be liable for the full amount 
which he should have paid over, together with in- 
terest and ten per cent. damages.” 1G. & H. 68, 
§127. Sothe U.S. statutes are very rigorous in 
relation to collectors, receivers and depositaries of 
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public money, which may be found citedin the 
notes on page 346 in 15 Wall. See also the stat- 
ute of N. Y. which imposes a definite liability on 
town collectors and their sureties, recited in Muz- 
zey v. Shattuck, 1 Denio, 233, 236-8. So the 
statute of Ohio, in force when State v. Harper, 6 
Ohio St. 607, was decided, provided (§ 24): ‘If 
any county treasurer shall fail to pay over all 
money with which he shall stand charged * , * 
suit may be instituted against him and his 
sureties; and it is made lawful for the court, at 
the first term thereafter, to render judgment 
against them for the amount due from such treas- 
urer, with legal interest and a penalty of ten per 
cent. thereon, from which judgment there shall be 
no appeal, or stay of execution; and the property 


of such delinquent treasurer and his sureties may | 


be sold without appraisment.”” The legislature of 
this State has never expressed such intense solicitude 
in relation totheir public money in the hands of 
their treasurers. 

Such then being the extent of the treasurer’s 
responsibility at common law, and there being no 
statute increasing it, unless it arises from the bond 
which the statute requires him to give, we pass 
to an inquiry into the effect which his bond has 
upon his obligations. 

As already seen the statute requires a bond stip- 
ulating ‘* for the faithful discharge of his duties.” 
This being the only condition, recourse must be 
had to the common and statute law for a specifi- 
cation of his duties. Bevans v. United States, 13 
Wall. 61. The tender of a bond containing that 
condition, ‘‘in such sum as the commissioners 
order and with such sureties as they approve in 
writing,” entitles the treasurer elect, after taking 
the statute oath, to enter upon the discharge of 
his official duties. He might enter into a common 
law bond containing stipulations making him liable 
at all hazards. But one requiring of him more 
than a “‘ faithful discharge of his duties’? cannot 
be demanded of him as a condition precedent to 
his being allowed to hold the office. The same re- 
quirement is made of town treasurers; R. S., c. 6, 
§ 151; of collectors, C. 6, § 100; of treasurers 
of savings institutions, C.47, § 89; of receivers 
of banks, ©. 47, § 61; and in fact of all official de- 
positaries who receive and disburse the funds of 
their respective constituents. 

In 1845, in United States v. Prescott, 3 How. 
578, it was decided in substance that, while a re- 
ceiver or other depositary of public funds isa 
bailee, he is a special bailee ; made such by his 
bond which constituted him an insurer; and that 
public policy required the party to be held abso- 
lutely. This case was followed, with more or less 
consistency, by numerous cases, in various juris- 
dictions, in which the question was directly or in- 
directly involved; among them the following: U. 
S. v. Morgan, 11 How. 162; U. S. v. Dashiel, 4 
Wall. 182; U.S. v. Keehler, 9 Wall. 88; Boyden 
v. U. S.,13 Wall. 16; Bevans v. U. S., 13 Wall. 56; 
U. S. v. Thomas, 15 Wall. 337; Com. v. Comly, 8 
Penn. St. 372; State v. Harper, 6 Ohio St. 607; 


New Providence v. McEachron, 4 Vroom (N. J.), 
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Smith, 39 Iowa, 9; Halbert v. State, 22 Ind. 125; 
Morbec v. State, 28 Ind. 86; Roch v. Stinger, 36 
Ind. 346; Steinbach v. State, 38 Ind. 483; Perley 
v. Muskegon, 32 Mich. 132. All this long array of 
eases follow, and so far as the point under ex- 
amination is concerned, depend upon U.S. v. Pres- 
cott, supra ; *‘ prior to which,’”’ says Miller, J., “I 
do not believe there was any principle of public 
policy recognized by the courts, or imposed by the 
law, which made a depositary of the public money 
liable for it, when it has been lost or destroyed 
without any fault, or negligence, or fraud on his 
part, and when he had faithfully discharged his 
duty in regard to its custody and safe keeping.’’ 
U. S. v- Thomas, 15 Wall. 354. Toa similar pur- 
port, see opinion of Cowen, J., in Browning v. 
Hanford, 5 Hill (N. Y.), 591. And still the doc- 
trine is strenuously urged for holding deposita- 
ries (as it is said) ‘‘ strictly to the contract;"’ ‘*for,’’ 
say the court in Commonwealth v. Comly, supra, 
‘¢if they were to be let off on shallow pretenses, 
delinquencies, which are fearfully frequent already, 
would become incessant.” Every one will con- 
cur in this statement literally construed as an ab- 
stract preposition; but when ‘‘ shallow pretenses”’ 
are intended to include robbery without fault of 
the officer robbed, we are compelled to withhold 
our concurrence. 

Notwithstanding the high character of the several 
courts whose decisions are above cited, we con- 
not yield our convictions as to the construction to 
be given to the bond in such case, or concur in re- 
lation to the new-born public policy, based upon 
supposed facility or temptation, which depositaries 
of the public money are said to possess, for col- 
lusive robberies. ‘‘ For,’’ as was said by Red- 
field, J., in Bridges v. Perry, 14 Vt. 262, “ we can- 
not believe that they are founded upon any just 
warrant, either of sound judgment or constant ex- 
perience.’’ Even that old doctrine which the law 
by necessity imposed in early times upon common 
carriers has practically become obsolete, since 
they are allowed to mitigate that original rigorous 
accountability by any stipulations which stop short 
of an excuse for their own negligence. 

On the contrary, this is the first case in this State 
in which the ‘‘ shallow pretense ’’ of robbery, with- 
out fault on his part, has been interposed by a 
treasurer in an action upon his official bond; ever 
since the decision of Potter v. Titcomb, 7 Maine, 
302, the people of this State have entertained a 
different view from that promulgated for the first 
time in U.S. v. Prescott, as to the effect of an 





official bond stipulating for a * faithful 
discharge ** of official duties. In the case 
last cited, Mellen, C. J., in discussing the 


nature of official bonds and the accountability of 
sureties thereon, said: ** The design of all official 
bonds is to secure from losses those who are or may 
be interested in the faithful discharge of the duties 
mentioned in them. Such bonds are given to protect 
against damage occasioned by unfaithfulness, neg- 
ligence or dishonesty in such officers. * * Sure- 
ties on such bonds are, in some resp cts, like un- 
derwriters upon the pecuniary responsibility and 


389; Taylor v. Morton, 37 Iowa, 550; Union v. | official fidelity of their principals.’ So, in speaking 
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of the official bond of the State treasurer, Apple- 
ton, C. J., in Mechanics’ Bank v. Hallowell, supra, 
said: ‘*The bond required is not so much for the 
moneys as for the faithful discharge of his duties in 
reference thereto. For the one, it would be entirely 
inadequate; while for the other, it might be amply 
sufficient.” So Miller, J., in the opinion already 
quoted from, while speaking of U. S. v. Prescott, 
and U. 8. v. Morgan, said: ‘‘ When the case of U. 
8. v. Dashiel, supra, came before the court, I was 
not satisfied with the doctrine of the former cases. 
I do not believe now that, on sound principle, the 
bond should be construed to extend the obligation 
of the depositary beyond what the law imposes 
upon him, though it may contain words of express 
promise to pay over the money. I think the true con- 
struction of such a promise is to pay when the law 
would require it of the receiver, if no bond were 
given; the object of taking the bond being to ob- 
tain sureties for the performance of that obliga- 
tion.”” He then adds what we have heretofore 
quoted. Such a construction has been put upon 
the bond of bank-tellers, Union Bank v. Clossey, 
10 Johns. 27; s.c. 11 Johns. 182; American Bank 
v. Adams, 12 Pick. 303; and that of cashiers, Minor 
v. Mechanics’ Bank, 1 Pet. 46, 69; Commercial 
Bank v. Ten Eyck, 48 N. Y. 305. 

The doctrine that the official bond of a public 
depositary rendered him an insurer of the public 
funds in his possession is nowhere recognized by 
Judge Story. On the contrary, he was of the opin- 
ion that robbery is a good defense. Col. John L. 
Tuttle, U.S. paymaster, was murdered and robbed 
of the public funds in his official custody, and an 
action was brought therefor against Samuel Hoar, 
Jr., as administrator of Tuttle’s estate. On the trial 
of the action at the May term, 1822, of the U.S. C. 
C. in Boston, the defense of robbery was set up, 
and the jury, under the instructions of Judge Story 
presiding, returned a verdict for the defendant— 
showing that the court must have ruled that rob- 
bery was a good defense. It seems the question 
was not carried any further and hence the case was 
not reported. In U.8. v. Hoar, tried the year be- 
fore, and reported in 2 Mass. 311, other questions 
were raised. 

In New York, in an action on a county treasur- 
er’s bond, conditioned that he would “ faithfully 
execute the duties of said office, pay according to 
law all moneys which shall come into his hands as 
treasurer, and render a just and true account there- 
of,” etc., the Supreme Court, comprising Nelson, 
C. J., and Bronson and Cowen, JJ., held the 
treasurer’s liability limited by the common law 
rule; and that he was not responsible for money 
stolen from the treasurer’s office without any fault 
on his part. Albany v. Dorr, 25 Wend. 438. This 
case was affirmed by the Court of Errors, though by 
an equally divided court, Chancellor Walworth 
voting for affirmance. 7 Hill, 584. Notea. Sub- 
sequently, in an action on a town collector’s bond, 
the same court, consisting of Bronson, C. J., and 
Beardsley and Jewett, JJ., held the collector 
liable under the same circumstances. After an 
elaborate analysis of the statutes pertaining to col- 
lectors—one provision of which is that the bend 





shall be a lien on the real estate of the collector, 
and of his sureties, till the condition be fully satis- 
fied—the court said: ‘‘ The statute imposes a def- 
inite liability on the collector.and his sureties for 
the omission to collect and pay; and whether that 
omission is the result of misfeasance or neglect, 
unavoidable accicent or felony committed by an- 
other, we do not think it furnishes any defense to 
the action.’’ Muzzey v. Shattuck, 1 Denio, 233. 
The decision of this case is thus placed expressly 
upon the provisions of the statute relating to col- 
lectors. It was cited with approbation, so far as 
the reasoning is converned, in Looney v. Hughes, 
26 N. Y. 514, which was also an action on a collect- 
or’s bond. Selden, J., speaking for the court, said: 
‘sThe bond itself is a creature of the statute. Its 
form is prescribed by thestatute. Independently of 
any statutory provisions on the subject, the obligors 
in such bond would only be liable to pay the dam- 
ages which might accrue in consequence of ary de- 
fault upon the part of the collector. ‘‘ The conclu- 
sion is the necessary result of the provisions of the 
statute,” citing Muzzey v. Shattuck. Albany v. Dorr 
and Muzzy v. Shattuck are thus decided upon dis- 
tinct and independent grounds, and are not incon- 
sistent. The former is alluded to in the latter, but 
in nowise overruled, and has been cited with appro- 
bation as already stated ubi supra, 

So in England, in an action by the trustees of a 
Benefit Building Society, established and organ- 
ized under the statutes 6 and 7, W. 4, c. 32, 
and 10 G. 4, c. 56, against the sureties of the treas- 
urer, the Court of Q. B. in 1852, held the same doc- 
trine contended for. The treasurer covenanted, 
iuter alia, that he would ‘ faithfully discharge all 
duties of treasurer;’’ obey the directions and 

nstructions of the trustees in all particulars relat- 
ing to his duties; and, in particular, would faith- 
fully and punctually account to them for all mon- 
eys, etc., which he in his office should receive. He 
was also required by the rules of the society to pay 
over in a given time the same moneys received. 
The defendatts pleaded, inter alia, that, after the 
treasurer’s receipt of the money sought to be recov- 
ered, and before the time when he ought to pay it 
over, he, without any fault on his part, was violently 
robbed of all said money; and that thereby he was 
unayoidably, without his fault, prevented from 
paying over the same. On the trial of an issue 
joined on these facts as alleged, the jury returned 
a verdict for the defendants. On motion for judg- 
ment for the plaintiffs, non obstante veredicto, it was 
urged that a loss by robbery is not an ‘‘ account- 
ing’? within the covenant; that money once 
received by the treasurer constituted a debt not 
dischargeable by the debtor’s loss however unavoid- 
able; that he is treated as a debtor by St. 10 G. 4, 
c. 56, §§ 20, 22; that, if bailee, the treasurer’s lia- 
bility is not less than that of a carrier or innkeeper; 
and that the intention of the statutes is, at all 
events, to protect the funds of poor people entrust- 
ing them to these societies. But Lord Campbell, 
C. J., and Wightman, Erle and Crompton, JJ., 
who sct, overruled the motion, unanimously de- 
claring that they entertained no doubts upon the 
points. Walker v. British Guar. Ass., 18 Ad. &E. 
(N. 8S.) (83 E. C. L.), 276. 
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We consider the English case cited as directly in 
point and correctly decided. Were the law other- 
wise in this State, and known to be such, faithful- 
ness and honesty, even if they continued to be con- 
sidered commendable personal qualities, would be 
held, if not mere abstractions, matters of secondary 
importance at best in candidates. Such qualifica- 
tions, accompanied by the highest capability, 
would, in the absence of sufficient property in the 
principal to secure his sureties, fail to obtain them. 
For many a responsible person would gladly sign 
a bond as surety, guarantying the faithfulness, 
honesty and capacity of his neighbor which were 
so potent in effecting his election to the responsi- 
ble public station of county treasurer, who would 
long, hesitate to insure the public against possible 
loss happening in spite cf such qualities; for to 
insure against such a loss is not only vouching for 
the integrity of the officer, but practically for that 
of the rest of mankind—that they will not rob him. 

After the promulgation of the contrary doctrine, 
it was deemed so unjust, harsh and oppressive that 
congress enacted a statute (14 U.S. St. 44) author- 
izing the Court of Claims to hear and determine the 
claims of a disbursing officer for relief; and, in 
case the loss be found to be without fault or negli- 
gence on the part of such officer, to make a decree 
setting forth the amount thereof, which shall be 
allowed as a credit by the accounting officer of the 
treasury in the settlement of his accounts,—thus 
practically overruling the decisions not allowing 
losses thus occurring to be set up in defense. We 
have no such court in this State. Our only courts 
of claims are the Supreme and the superior courts. 
And we do not perceive why such a loss cannot be 
set up in defense, if it be a proper subject for a 
elaim to be allowed. Of course the burden is upon 
the defendant. If he can satisfy the jury that he 
was violently robbed, without any fault or negli- 
gence on his part, it is quite as well as to try the 
same issue in the form of a claim before some other 
tribunal. 

The fact that the treasurer used the safe placed 
in the treasurer’s office by the county commission- 
ers, for the depositing of the money and other 
effects of the county therein, was no defense and 
rightly excluded. As already seen, the commis- 
sioners, like selectmen of a town, have limited 
powers. They have no control of the money of the 
county, though they ‘‘examine, allow and settle 
accounts of the receipts and disbursements of ”’ it, 
and ‘‘have the care of its property and the man- 
agement of its business.” R.S., c. 78, § 10. But 
the treasurer keeps and handles the money; and, 
in doing this, he acts on his own responsibility and 
independently of the commissioners. They are 
creatures of the statute, but find therein no au- 
thority to direct how, where orin what manner 
the funds shall be kept. If they could require him 
to keep the funds in a safe placed by them in the 
treasurer's office, they could also compel him to 
place them elsewhere; ard thus absolve him from 
the necessity of exercising his own discretion, pru- 
dence and diligence, and relieve him from all re- 
sponsibility in that behalf. On the contrary, it is 
optional with him to keep the funds wherever he 














deems it expedient: and by keeping them in the 
safe placed there for his convenience simply, he 
assumed the risk of sodoing. The commissioners 
could not thus bind the county any more than the 
selectmen can their town. Farmington v. Stan- 
ley, 60 Maine, 472. Nor could they release their 
treasurer from any liability arising from the use of 
the safe, if he thereby through negligence incurred 
any. See Halbert v. State, supra, precisely in 
point. 

Our conclusion therefore is, that the treasurer’s 
degree of responsibility was simply that which the 
common law imposed upon him as bailee for hire; 
that the statute of this State did not extend or en- 
large it; that his official bond does not increase 
his responsibility, but simply affords security for 
the performance of his legal obligations; that if, 
without fault or negligence on his part, the county 
treasurer is violently robbed of money belonging 
to the county, it is a valid defense, pro tanto, to an 
action upon his official bond; that the burden of 
proving such a defense is upon the defendants; 
that evidence that the treasurer used a safe placed 
in the treasurer’s office for his use by the county 
commissioners, is immaterial; and that the com- 
missioners have no authority to release a treasurer 
from responsibility. 

If the people, who elect their own depositaries 
and place money intheir hands, are willing to con- 
tinue it there subject only to such obligation, and 
do not conclude to change it by legislative enact- 
ment, we do not conceive it to be our duty to make 
an imaginary public policy, never until recently 
recognized by any court, the cause for creating 4 
new obligation by judicial legislation. 

Exceptions sustained. Action to stand for trial. 

WALTON, DICKERSON, BARROWS and PETERS, 
JJ., concurred. APPLETON, C. J., DANFORTH 
and LIBBEY, J J., did not concur. 


ATTESTATION OF WILLS. 








MANDEVILLE v. PARKER. 





New Jersey Prerogative Court, May Term, 1879. 





The witnesses to a wil! signed in a room adjoining 
that in which the testator lay. Between the rooms 
there was a door partly open, but the testator could 
not see them sign. Held, not to have been a compli- 
ance with the statute which requires that the witnesses 
sign in the presence of the testator. 


On appeal from decree of Morris Orphans Court 
refusing probate of a paper writing purporting to 
be the last will and testament of Jacob G. Mande- 
ville, deceased, late of that county. 

A. W. Bell and Theodore Little, for appellants: 
A, Mills, for respondents. 

Runyon, J., delivered the opinion of the court: 

On the 14th day of March, 1874, Jacob G. Man- 
deville executed an instrument of writing as his 
last will and testament. It was drawn by Benja- 
min Roome, a scriyener, for whom ke had sent. 
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The testator signed it with his mark (he had, toa 
very great extent, lost the use of his right arm and 
hand, through an accident), in the presence of 
Mr. Roome and Mr, William D.F. Merrick, a 
neighbor who had been sent for to witness the 
will. The testator, at the time, was in his last ill- 
ness. He died the next day. He lay in his house, 
on a bed in a small bed room in the rear of the 
kitchen, and separated therefrom by a partition 
wall, in which was a door. The bed was in the 
northeast corner of the bed-room; the pariition 
was on the south of the bed-room, and the door, 
at its nearest point, was about eight or nine feet 
distant from the head of the bed. The testator, 
lying in the bed, could see a person standing at 
the door. The door opened outwards into the 
kitchen. In the kitchen, standing sidewise 
against the partition, and entirely out of sight 
from the place where the bed stood, was a 
table, with a leaf on each side. The door 
was partly open. The witnesses, after the 
testator had signed and declared the will, 
took the paper out of the bedroom into the 
kitchen, and on that table signed their 
names. The paper was not afterwards taken 
or shown to the testator, but was handed, after 
the witnesses had signed it, to the testator’s wife, 
by the scriverer. The Orphans Court of Morris 
county refused to admit the paper to probate, on 
the ground that it was not attested by the witness- 
es in the presence of the testator. 

I am Satisfied, from the evidence, that the testa- 
tor was of sound and disposing mind when the will 
was made, and that it was his free act. 

Objection is made to the publication, on the 
ground that it appears to have been made before 
the will was signed, and that it was a mere acknow- 
ledgment by the testator of the instrument “ to be 
his hand and seal for the uses and purposes therein 
mentioned and expressed.”” The testimony shows 
clearly that he acknowledged it to be his last will 
and testament. Both of the witnesses say so, and 
it is evident that that was his language from the 
fact that, at first, and until an explanation was 
made to him, he declined to acknowledge that it 


was his last will because it was the first he had ! 


ever made, and also because he might get well and 
make another. If the publication was made before 
the testator signed, it was a sufficient compliance 
with the provision of the statute in that respect. 
Mundy v. Mundy, 2 McCart. 290; Errickson v. 
Fields, 3 Stew. 634. 

But I am satisfied, from the evidence, that the 
provision of the statute which requires that the 
witnesses sign in the presence of the testator was 
not complied with. The certificate of attestation 
declares that the witnesses signed in the presence 
of the testator, and that fact throws the burden of 
proof to the contrary on the opponents of the will. 








Tappen v. Davidson, 12 C. E. Gr. 459; Allaire v. | 


Allaire, 8 Vr. 812, 8s. c. inerror,10 Vr. 113. There 
is no evidence that the witnesses signed in the 


presence of the testator, but the proof is to the | 
contrary. The most that is said in support of the | 


attestation is, that if the witnesses had signed 
(standing or sitting) at the west end of the table, 


the testator might have seen part of their 
bodies, but cou!d not see their hands. Not only is 
it not proved that they signed (standing or sitting) 
at that end of the table, but it appears, very clearly, 
that they signed sitting at the table, behind the 
partition, entirely out of view of the testator, 
where he could not possibly have seen them from 
the bed. 

Mr. Roome, the scrivener, when he first testified, 
was asked what he did after the testator made his 
mark to the will. He answered that Mr. Merrick 
(the other witness) and himself wrote their names 
as witnesses to the will. The question was then 
put to him, “ Then and there, in the presence of 
the testator?’? and he answered, ‘‘ No; we had 
nothing to write our names on, and we wrote them 
just outside, in the kitchen, on the table, standing 
right by the door that enters into the bed-room, 
not more than eight or ten feet off; the door was 
open.” ‘To the question, ‘‘ Could the testator see 
you sign your names from where he lay?” he re- 


| plied, ‘*I think not; it was around the door-post 


of the kitchen; this kitchen joins the bed-room.”’ 
When he was subsequently (more that a month 
afterwards) recalled, he said that if he stood at the 
west end of the table when he signed, he would 
have been in open sight of the testator, but he 
added that he was not positive whether he stood 
there or not, and had no distinct recollection on 
the subject. He further said that, if he did stand 
at that end of the table, the testator, though he 
could have seen him, could not have seen him and 
Mr. Merrick write. He also said that Mr. Merrick, 
when he signed, sat at the front of the table, near 
the southwest corner, and that the testator 
could not, he thinks, see him in that place. He 
also said that, when he drew the will, he sat in the 
place just mentioned, at the side of the table. 
While he cannot remember whether he was stand- 
ing or sitting when he signed, Mr. Merrick testifies 
positively on the subject. He says that he himself 
signed sitting at the table, and thinks it could not 
have been possible for any one on the bed on 
which the testator lay to see him. He also says 
that, after he bad signed, he rose from the chair 
and Mr. Roome sat down in it, at the same place, 
and signed his name there. It is clear, from the testi- 
mony, that if the witnesses had sat or stood at the 
west end of the table, which was within a few inches 
of the door, though, perhaps, part of their bodies 
could be seen from the bed, their hands could not; 
they could not be seen to write. Both witnesses tes- 
tify, then, that when they signed they were in a 
room other than tha: in which the testator lay, and 
that he could not have seen them when they signed. 
The object of the provision of the statute that the 
witnesses shall sign in the presence of the testator, 
is to prevent su}stitution and fraud upon him. An 
attestation made in the same room in which he is, 
is, prima facie, an attestation in his presence. On 
the other hand, an attestation made in another 
room is, prima facie, not made in his presence. 
Neil v. Neil, 1 Leigh, 6; 1 Greeni. on Ev. (12th ed.) 
§ 272; In the goods of Colman, 3 Curt. 118. 

In Graham y. Graham, 10 Ired. 219, the witnesses 
subscribed out of the testator’s room, and in such 
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a situation that, though he could see their bodies 
as they wrote, he could not see the paper. It was 
held that it could not, in any proper sense, be said 
that the signing was done in his presence. See, 
also, Jones v. Tuck, 3 Jones (N. C.) 202; Boldry 
v. Parris, 2 Cush. 433; Downie’s Will, 42 Wis. 66; 
Hindmarsh v. Carlton, 8 H. L. Cas. 160; Doe v. 
Manifold Bazett, Dea. & Sw. 259; Goods of Trim- 
nell, 11 Jur. (N. S.) 248. Though the testator be 
blind, it must appear that he could have seen the 
witnesses had he had his eye-sight. 1 Wms on 
Ex’rs 93; 1 Jarm. on Wills, 75 note. 

The decree of the orphans court will be affirmed. 





Nore.—The rule is established in New Jersey, that 
the signing of the witnesses to a will must be done in 
the testator’s presence. Den. vy. Allen, Pen. 35, 43; 
Mickle v, Matlack, 2 Harr. 86, 96, 116. 

1. The following cases show what has been deemed a 
sufficient signing in the presence of the testator: 

In Shires v. Glasscock, 2 Salk. 688, Carth. 81, the wit- 
nesses withdrew into a gallery and there subscribed 
the will. Between the gallery and the bed-chamber 
where the testator lay, there was a lobby with glass 
doors, and the glass broken in some places, and the 
testator could, through the broken glass, have seen the 
table where the witnesses signed. 

In Dary y. Smith, 3 Salk. 395, 12 Mod. 87, the test- 
ator lay in a bed in one room, and the witnesses went 
through a small passage into another room, and there, 
at a table opposite the door (both doors being open), 
wrote their signatures; it being possible for the test- 
ator to see their acts; and, semble, good, if in the same 
room where the testator lies, aluhough the bed-curtains 
be drawn close. Id.; also, Longford v. Eyal, 1 P. 
Was. 740, and Newton v. Clarke, 2 Curteis, 320. In 
Todd vy. Winchelsea, Moo. & M. 12, 2 Car. & P. 
488, 3 Russ. 441, the will was taken into an adjoining 
room, the door left open, and a person lying where the 
testator could see a small part of the adjoining room, 
in which there were two tables, one commonly used as a 
writing table, and generally standing out of sight as to 
testator’s position; the other, also movable, whose po- 
sition was not shown. The witnesses did not remem- 
ber on which table the will was attested. Also, Percy’s 
Case, 1 Roberts, 278. In Casson v. Dade, 1 Bro. C. C. 
99, Dick. 586, the carriage of testatrix was in such a 
position that she might have seen, through the window 
of the carriage and of the office, the witnesses signing 
her will within the office. In Trimnell’s Case, 11 Jur. 
(N. S.) 248, one witness signed in testator’s presence, 
and the other, in order to sign, withdrew, at his re- 
quest, into an adjacent room, and signed ata table 
where he could have been seen by any one sitting up 
in testator’s bed, the testator being physically able to 
do so, and the doors of both rooms being open. 

In Wright v. Lewis, 5 Rich. 212, the testator, being 
in ordinary health, after executing his will on a piazza 
near a door, left his seat to be occupied by the witnes- 
ses while subscribing their names, and stepped into 
and remained in an adjoining room, from which he 
might have seen the attestation, although none of the 
witnesses pretended to know where he was when they 
signed, nor could he have seen them from the seat he 
Was occupying when they immediately afterward went 
into that room. In Ray y. Hill, 3 Strobh. 297, the 
witnesses, when signing, were so near to the testator, 
a blind man, that he could have heard the scratching 
of their pens. In Tucker vy. Oxner, 12 Rich. 141, when 
the witness rose from the table where be had been 
attesting her will, the testatrix, whom he had not 
noticed before, was standing in a doorway leading into 
another apartment, and looking towards him. [The 








decision, however, went off on another point.] In By- 
num v. Bynum, 11 Ired. 632, the witnesses signed at a 
table near the head of a bed where the testatrix was 
lying very sick; she could see the table and their arms, 
but perhaps not the paper on which the will was writ- 
ten. In Cornelius v. Cornelius, 7 Jones, 593, the table 
was on the testator’s left side, seven or eight feet 
away, and a little back of where he was lying; but he 
could have seen the pen an1 paper by turning his head 
half over, which be was physically capable of doing— 
and one witness said he observed that the testator did 
once turn his head during the attestation. In Hill. 
Burge, 12 Ala, 687, the testator was lying in bed with 
his head propped up and averted from the attesting 
witnesses, but by turning his head he could have seen 
them, although some of them, while attesting had their 
backs towards him. See, also, Pope v. Picket, 51 
Ala. 584. 

In Moore v. Moore,8 Gratt. 307, four judges were 
equally divided on the question of the validity of an 
attestation made in a passage-way adjoining the room 
where the testator lay. He could not have seen them 
while lying down, but by leaning over the foot of the 
bed or by getting out of it, either of which he had 
strength to do, he could have seen them. In Sturdi- 
vant v. Birchett, 10 Gratt. 67, three out of five judges 
held that an aitestation made in an adjoining room, in 
such a position that it was impossible for the testator 
to see the act, would be validated by their acknowledg- 
ment of the genuineness of their signatures, made im- 
mediately afterwards to the testator. In Nock v. Nock, 
10 Gratt. 106, the witnesses signed at a bureau, in an 
adjoining room, sixteen or seventeen fect from the bed 
where the testator was lying with his head raised up, 
and from which he could, through an open door, 
plainly see the witnesses, excepting their forearms and 
hands, while writing. In McElfresh v. Guard, 32 Ind. 
408, the will, after execution by the testatrix, was taken 
into an adjoining room and attested by the witnesses 
at a stand or desk, in a position where she might have 
seen them through a door which stood open. In Turner 
v. Cook, 36 Ind. 129, the witnesses attested the will on 
atable in a corner of the testaior’s room, opposite to 
where he lay, with nothing intervening. See, also, 
Bundy v. McKnight, 48 Ind. 502, 509. In Mason v. 
Harrison, 5 Harr. & Johns. 480, the testator was sitting 
up in bed with his back towards the witnesses while 
they were signing in the same room, in a place where 
he could have seen them by turning his head, and this 
he was capable of doing. In Butler v. Benson, 1 Barb. 
526, 530, an attestation in the testator’s presence was 
deemed still necessary under the New York statute. 
But see Lyon v. Smith, 11 Barb. 124; Ruddon v. Me- 
Donald, 1 Bradf. 352; Vernam vy. Spencer, 3 Bradf. 16, 
20. In Ambre v. Weishaar, 74 Ill, 109, the testatrix 
was sitting in her bed, propped up, and could have 
seen the witnesses while signing in the next room, the 
door between the rooms being open, and a straight line 
from her position through the doorway striking about 
the center of their table. In Meurer’s Case, 44 Wis. 
392, the testator, during and after executing his will, 
sat up in his bed, and from that posture coul.l plainly 
see the witnesses attesting his wil! in the next room, 
through an open doorway. 


2. The following are instances of what has been 
deemed not a sufficient signing in the testator’s pres- 
ence: 

In Edelston v. Speake, Holt 222, 3 Mod. 259, Comb. 
156, the witnesses subscribed their names in a hall ad- 
joining the room where the testator lay, but in such a 
place that he could not see them. In Machall v. Tem- 
ple, 2 Show. 288, the witnesses withdrew out of sight 
into another room, at the request of the testator, be- 
cause the noise in his sick-room disturbed him. In 
Broderick v. Broderick, 1 P. Wms. 239, 4 Vin. Abr. 534, 
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the witnesses, for the ease of the testator, went down 
stairs into another room, to attest his will. See, also, 
Onions v. Tyrer, Id. 343. In Clark v. Ward, 1 Bro. P. 
C. 137, the witnesses subscribed at a window in a pass- 
age-way, where they could see but part of the bed, and 
the testator, lying thereon, could not see them. In 
Tribe v. Tribe, 13 Jur. 793, 1 Robt. 775, the testatrix 
lay in bed with the curtains drawn, and her back 
turned toward the witnesses, who were signing ata 
table in the same room. In Wright v. Manifold, 1 M. 
& 8. 294, the testator could not, from his room, have 
seen into the room where the witnesses signed, with- 
out putting his head out into the passage-way which 
connected the two rooms; although, as the witnesses 
were retiring from his room, he called upon his attend- 
ant to assist him in rising. In Ellis’s Case, 2 Curteis, 
395, the witnesses were in an adjoining room, where 
they could neither see the testator nor be seen by him, 
although they were so near that they could hear him 
breathe. In Colman’s Case, 3 Curteis, 118, folding 
doors between the two rooms were open, being tied 
back, but the table on which the witnesses wrote was 
80 situated that the testator could not possibly have 
seen it. 

In Norton v. Bazett, Dea. & Sw. 259, 5 Am. Law Reg. 
52, the witnesses were clerks of the testator, and 
called by him from an outer office into his own, where 
he was sitting with his back towards the door. The 
will was written on two separate sheets, the second 
(see Bond vy. Seawell, 3 Burr. 1773; Gass v. Gass, 3 
Humphb. 278; Horsford’s Case, L. R. (8 P. & D.) 211) 
of which he signed, and they, his table being full of 
papers, took into their room for attestation. When 
they returned he was standing up, but otherwise rela- 
tively in the same position as before, and from which 
it was impossible for him to have seen them while sign- 
ing. In Kiltick’s Case, 3 Sw. & Tr. 578, the deceased 
could, by changing her position in bed, have seen the 
witnesses siga her will in another room, but the proof 
was that she did not do so. In Violette v. Therriau, 1 
Pug. & Bus. (N. B.) 389, the testator had been par- 
alyzed, and was, when his will was executed, unable 
to rise from his bed without assistance. A small table 
stood at the foot of his bed, and was concealed there- 
from by the foot-board of the bed rising above it, so 
that, although he could see the persons of the witnesses, 
their arms and hands and the paper on which they 
wrote on the table, were invisible. In Robinson y. 
King, 6 Ga. 539, the testator signed his will in bed, and 
was not able to get up without assistance. The wit- 
nesses wrote their names thereto upon a piazza ad- 
joining his room, and about ten feet from him. There 
was a door communicating with the room, but their 
relative positions were such that they could not see 
each other. In Brooks v. Duffell, 28 Ga. 441, a will was 
executed by the testator in bed, towards evening, and, 
for tlie sake of seeing better, the witnesses stepped to 
a door, which, when opened, swung against the side of 
his bed, so that, without changing his position, it 
would have been impossible for him to see them, and 
he was too weak to notice anything that was going on. 
In Reed v. Roberts, 26 Ga. 294, the testator, in extremis, 
was lying in a bed with four high posts, having a 
counterpane stretched across those at the head to pro- 
tect him from the air. After he had signed, the will 
was taken behind the head of the bed, to a chest 
against the wall, some seven or eight feet distant, and 
attested. The proof showed that he was too feeble to 
change his position without help. In Lamb v. Girtman, 
33 Ga. 289, the testator signed his will at a smal! table 
in a hallway, and then, being in feeble health, with- 
drew to his room adjoining, accompanied by a witness, 
who returned to the others, and then they all signed. 
The testator, when afterwards noticed by them, was 
lying in the ordinary attitude on his bed, and in that 


position could not have seen the witnesses when sign- 
ing. In Graham vy. Graham, 10 Ired. 219, the wit- 
nesses went into another room to sign at a chest 
standing against the partition, two or three feet 
from the open door. The bed in which the testator 
lay stood also against the partition, with its 
head nearly opposite to the chest, so that the 
testator could, by turning his head, see the backs 
of the witnesses as they sat at the chest writing, but 
he could not see their faces, arms or hands, nor the 
paper on which they were writing. In Reynolds v. 
Reynolds, 1 Spears, 253, the testator, after being raised 
to sign his will, sank back in his bed, and the witnes- 
ses went to a table in a hall and signed their names, 
The testator could not see them, as he lay, and 
although he had strength to rise sufficiently to see 
them, yet he did not rise. In Jones v. Tuck, 3 Jones, 
202, the testator could not see the witnesses while sign- 
ing hi: will in another room, without raising himself 
up on his elbow, but this the witnesses thought him 
capable of doing, because they saw him turn himself 
several times in his bed, In Orndorf v. Hummer, 12 
B. Mon. 619, the table on which the witnesses wrote 
stood just behind the head of a lounge on which the 
testator lay, and four or fivefeet therefrom. He could 
not, from his position, have seen the witnesses at all, 
and it seemed doubtful whether he could, without 
assistance, have changed his posture. In Neil v. Neil, 
1 Leigh, 6, the testator, when two of the witnesses 
signed at a table by his bed, lay with his back to them, 
and his sight was poor and the light in the room dim. 
He could not rise alone. In Boldry v. Parris, 2 Cush. 483, 
the testatrix and one witness signed in her room, and 
then that witness togk the will into an adjoining room, 
where it was signed by the other two witnesses, out of 
the testatrix’s sight altogether. In Edelenv. Hardy, 
7 Harr. & Johns. 61, the testator, after signing, re- 
quested the witnesses to retire, and they went into an 
adjoining room, separated from the other by a plank 
partition; there was no direct communication between 
the rooms, nor could testator have possibly seen them. 
See Russell v. Falls, 8 Harr. & McHen. 457. In Cor- 


/ nelius’s Will, 14 Ark. 675, attestation in the presence 


of testator was held to be unnecessary. Also, Abra- 
ham v. Wilkins, 17 Ark. 292. 

In a testator’s *‘ presence ” means not only his cor- 
poreal presence, but also that he must be mentally 
capable of executing a will. Right v. Price, Doug. 
241; Hudson vy. Parker, 1 Roberts, 24; Watson v. Pipes, 
82 Miss. 451; McGuire v. Kerr, 2 Bradf. 244; Jackson 
v. Moore, 14 La. Ann. 213; Hall v. Hall, 18 Ga. 40; Au- 
rand v. Wilt, 9 Pa. St. 54: 

Whether a witness’s subsequent acknowledgment to 
a testator of an attestation’made out of his presence, is 
sufficient, see Chase v. Kittredge, 11 Allen, 49, review- 
ing all the prior cases; Vaughan v. Vaughan, 13 Am. 
Law Reg. 785; Downie’s Will, 42 Wis. 66; Duffie v. 
Carridon, 40 Ga. 122; Hinemarsh v. Charlton, 8 H. 
L. Cas. 160. 

As to the effect or conclusiveness of an attesting 
clause, see Tappen v. Davidson, 12 C. E. Gr. 459; 
Barnes vy. Barnes, 66 Me. 286; Howard’s Case, 5 Mon. 
199; Carpenter vy. Denoon, 29 Ohio St, 379; Hands v. 
James, Com. 481; Croft v. Pawlet, 2 Str. 1109; Lloyd 
v. Roberts, 12 Moore P. C. 158; Crawford v. Carragh, 
15 Up. Can. 55; Swinford’s Case, L. R. (1 P. & D.) 630; 
Ragland v. Huntingdon, 1 Ired. 561; Pool v. Pool, 5 
Ala. 12; Hall v. Hall 18 Ga. 40; Clark v. Donorant, 10 
Leigh, 22; Fatheree v. Lawrence, 33 Miss. 622; Deupree 
v- Deupree, 45 Ga. 415; Chaffee v. Baptist Soc., 10 
Paige, 85; Leaycraft v. Simmons, 3 Bradf. 35; Penni- 
man’s Case, 20 Minn. 245; and how far an attesting 
witness may qualify or vary it. White v. Trustees etc., 





‘ 6 Bing. 310; Lucas v. Parsons, 24 Ga. 640; Boyens’s 
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Will, 28 Iowa, 354; Dewey v. Dewey, 1 Metc. 349; 
Barnes v. Barnes, 66 Me. 286; Rose v. Allen, 1 Cold. 
28; Jenkins’s Will, 43 Wis. 610; Weld v. Sweeney, 85 
Til. 60; Otterson v. Hofford, 7 Vr. 120. 

JOHN H. STEWART. 


——_— 


CONSTITUTIONAL LAW—WAIVER IN CRIM- 
INAL TRIAL. 





STATE v. KAUFMAN. 
Supreme Court of Iowa, September, 1879. 


1. RIGHT OF TRIAL BY JURY—WAIVER OF FULL 
JuRY.—A prisoner, on his trial, may, with the consent 
of the State and court, waive the benefit of the consti- 
tutional provision that “the right of trial by jury shall 
remain inviolate” .by consenting to be tried by a jury 
of less than twelve. 


2. WHETHER A PRISONER May, with the consent of 
the State and court, waive atrial by ijury altogether, 
queere. 

Appeal from Iowa District Court. 


The defendant was indicted for uttering and pub- 
lishing a forged promissory note with intent to de- 
fraud. Upon the trial one of the jurors “ being ill, 
with the consent of the defendant said juror was 
discharged, and with the consent of the defendant 
the trial, before eleven jurors, was resumed and 
concluded by the order of the court.’? There was 
a verdict of guilty. A motion was filedin arrest 
of judgment, and for a new trial, on the ground 
that no legal judgment could be rendered on such 
a verdict. Both motions were overruled and judg- 
ment pronounced. The defendant appeals. 


Hedges & Alverson and J. W. Slater, for appellant; 
Attorney General McJunkin, for the State. 


SEEVERS, J., delivered the opinion of the court: 


1. It is provided by statute that “ the jnry con- 
sists of twelve men accepted and sworn to try the 
issue. All qualified electors of the State * * * 
are competent jurors in their respective counties.” 
Code, §§ 227, 4,397. 

Both these statutory provisions have equal force. 
If one can be waived, so may the other. It was 
said in State v. Groom,.10 Iowa, 308: “If the de- 
fendant knew at the time the jury was sworn that 
any of them were not qualified to act as jurors, he 
.would have waived his right to object thereafter.” 





This decision was made under the Code of 1851. | 
But sections 1,630 and 2,971 thereof are precisely | 
the same as sections 227 and 4,397 of the Code. | 
That a defendant ina criminal action by silence | 


may waive the benefit of a statutory provision was 


} 


clearly recognized. There are several other decis- | 


ions which recognize the same principle. Hughes 
v. State, 4 Iowa, 554; State v. Ostrander, 18 Iowa, 
435; State v. Reid, 20 Iowa, 418, and State v. Fel- 
ter, 35 Towa, 67. It must therefore be regarded 
as the settled doctrine in this State that a defend- 
antin a criminal action, with the consent of the 
State and court, may waive a statute enacted for 
his benefit. 


| 
| 
| 
| 


| however, may remark, without committing our- 


2. The Constitution provides that ‘‘ the right of’ 
trial by jury shall remain inviolate * * * but 
no person shall be deprived of life, liberty or pro- 
perty without due process of law.’’ Article 1, § 9, 
Code, 770. 

That the jury contemplated by the forgoing pro- 
vision should consist of twelve competent persons, 
will be conceded. The question for determination 
is, whether a defendant in a criminal action, with 
the consent of the State and conrt, can waive the- 
foregoing constitutional provision and is bound 
thereby. The first impression would be, we think, 
that a constitutional provision could be waived as 
well as a statute. Both inthis respect have equal 
force, and were enacted for the benefit and protec-- 
of persons charged with crime. If one can be 
waived, why not the other? A conviction can 
only be legally obtained in a criminal action upon 
competent evidence; yet, if the defendant fails at 
the proper time to object to such as Is incompe- 
tent, he cannot afterwards do so. He has a con- 
stitutional right to a speedy trial, and yet he may 
waive this provision by obtaining a continuance. 
A plea of guilty ordinarily dispenses with a jury 
trial, and it is thereby waived. ‘This, it seems te 
us, effectually destroys the force of the thought 
that *‘ the State (the public) have an interest in 
the preservation of the lives and the liberties of the- 
citizens, and will not allow them to be taken away 
without due process of law.”? The same thought 
is otherwise expressed by Blackstone, vol. 4, 189, 
that ‘‘ the king has an interest in the preservation 
of all his subjects.’’ It matter not whether the de- 
fendant is in fact guilty, the plea of guilty is just 
as effectual as if such was the case. Reasons other 
than the fact that he is guilty may induce a defend- 
ant to so plead, and thereby the State may be de- 
prived of the services of the citizen, and yet the 
State never actively interferes in such case, and the 
right of the defendant to so plead has never been 
doubted. He must be permitted to judge for him- 
self in this respect. So in the case at bar. The 
defendant may have consented to be tried by 
eleven jurors because his witnesses were there 
present and he might not be able to get them 
again, or that it was best he should be tried by the 
jury as thus constituted. Why should he not be 
permitted to do so? Why hamper him in this res- 
pect? Why restrain his liberty or right to do as he 
believed to be for his interests? Whatever rule is 
adopted affects not only the defendant, but 
all others similarly situated, no matter how much 
they desire to avail themselves of the right to do. 
what the defendant desires to repudiate. We are 
unwilling to establish such arule. It may be said 
that if one juror may be dispensed with, so may all 
but one, or that such trial may be waived alto- 
gether and the trial had by the court. This does 
not necessarily follow. 

It will be time enough to determine such ques- 
tions when they arise. Certain it is that the right 
to dispense with one or more jurors cannot be ex- 
ercised without the consent of the court and State, 
and it may safely, we think, be left to them as to 
when or to what extent it may be exercised. We, 
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-selves thereto, that it is difficult to see why a 
defendant may not, with the consent of the court 
and State, elect to be tried by the court. Should 
-such become the established rule, many changes 
-of venue based on the prejudice of the inhabitants 
of the county against the defendant might be obvi- 
ated. The authorities are not in accord on the 
-question under discussion. The foregoing views 
are sustained by Com. v. Dailey, 12 Cush. 80; 
Murphy v. Com., 1 Met. (Ky.) 365; Tyra v. Com., 
-2 Met. (Ky.) 1. The crime charged in these cases 
was a misdemeanor, but in the first case this fact 
possessed no significance. The ruling is based on 
principles applicable to all criminal actions. We 
-are unble to see how it is possible to draw a dis- 
tinction in this respect between misdemeanors 
and felonies, because the Constitution does not 
recognize any such distinction. The contrary con- 
clusion was reached in Cancemi v. People, 18 N. 
*Y. 128; Allen v. State, 54 Ind. 461, and Bell v. 
State, 44 Ala. 393. In neither of these cases was 
the question largely considered. Substantially 
they all seem based on the thought that “ it would 
be a highly dangerous innovation, in reference to 
-criminal cases, upon the ancient and invaluable 
institution of trial by jury, and the Constitution 
and law establishing and securing that mode of 
trial, for the court to allow of any number short of 
a full panel of twelve jurors, and we think ought 
not to be tolerated.’’ Cancemi v. People, before 
-cited. This would have been much more convine- 
‘ing and satisfactory if we had been informed why 
it would be ‘‘ highly dangerous ” and should ‘ not 
be tolerated,” or at least something which had a 
tendency in that direction. For if it be true, as 
stated, it certainly would not be difficult to give a 
-Satisfactory reason in support of the strong lan- 
guage used. 

In Bullard v. State, 38 Tex. 504, the verdict was 
rendered by thirteen jurors. It was set aside; but 
it does not appear whether or not the defendant 
had any knowledge, until after verdict, that there 
was thatnumber of jurors. In Williams v. State, 12 

+Ohio St. 622, a jury trial was waived, and the de- 

fendants found guilty by the court. On appeal the 
attorney general submitted to a reversal, on the 
ground that a jury trial could not be waived. The 
case was disposed of by the court in a single line, 
by saying such was the opinion of the court. It is 
evident the case was not very elaborately con- 
sidered. The following cases hold that a trial by 
jury cannot be waived, and the same take place 
before the court. Bond v. State, 17 Ark. 290; Peo- 
plev. Smith, 9 Mich. 193; League v. State, 36 Md. 
- 259. 

The Constitution of this State provides that 
**in all criminal prosecutions * 2% ae 
accused shall have the right * ° ° to 
be confronted with the witnesses against him.’ 
Article 1, § 10, Code, 770. In State v. Polson, 29 

tIowa, 133, ‘‘ it was agreed in open court, between 
the district attorney and counsel of defendant, in 
the presence of the defendant and of the jury, that, 
in order to save time and facilitate the trial of the 
-Cause, the testimony taken upon the former trial 
should be read to the jury, as a substitute for the 





oral testimony of the witnesses in court.’’ A con- 
viction followed, which was held to be right, and 
that the constitutional provision was a personal 
right, and in no manner affected the jurisdiction 
of the court, and that it might be waived. This 
decision, in principle, is identical with the case at 
bar. If one constitutional provision may be 
waived, why not another? The one is not more 
binding or obligatory than the othe . Both are 
equally important. 

No exceptions were taken to the instructions, 
but in the motion for a new trial it was objected 
that the verdict was not supported by the evidence. 
If the jury believed the witness, Collins—and they 
must have done so—the conviction is undoubtedly 
right. Both the district court and jury have 
passed upon the sufficiency of the evidence, and 
the story told by Collins is not so improbable as to 
justify us in disbelieving him. Certain objections 
were made on the trial to the admission of evi- 
dence. These are not in argument of counsel, 
but, as is our duty, we have examined them, and 
failed to find them, or any of them, well taken. 

Affirmed. 





INJUNCTIONS TO RESTRAIN LIBELS. 








**The publication of a libel is a crime; and I have 
no jurisdiction to prevent the commission of crimes; 
excepting, of course, such cases as belong to the pro- 
tection of infants, where a dealing with an infant may 
amount to a crime—an exception arising from that 
peculiar jurisdiction of this court.’? This was the 
language of Lord Chaneellor Eldon in 1818 in the well- 
known case of Gee v. Pritchard, 2 Swanst. 413, and it 
may be of interest to our readers to examine the sub- 
sequent decisions on the point. 

Lord Eldon there laid down that he had no jurisdic- 
tion to grant an injunction to restrain the publication 
of a libel, the precise question before him being as to 
the right of publication of private letters. In the cases 
of Martin v. Wright, 6 Sim. 297, Seeley v. Fisher, 11 
Sim. 581, and Clark v. Freeman, 11 Beav.112, the same 
limitation to their jurisdiction was recognized by Sir 
Lancelot Shadwell, Lerd Cottenham, and Lord Lang- 
dale, and although the dictum of Lord Eldon in Gee v. 
Pritchard does not appear to have been cited on ary 
of those occasions, the same principle was laid down 
in much the same language by each of these three 
eminent judges. 

In Martin v. Wright the question was as to a cele- 
brated picture by the plaintiff, which the defendant 
had copied on a larger scale and exhibited as a diorama, 
advertising it as ‘Mr. Martin’s grand picture of Bel- 
shazzar’s Feast.”?’ The plaintiff sought an injunction 
to restrain him from so doing, but Vice-Chancellor 
Shadwell, after deciding that the statutes specially 
applicable to the case would not justify him in granting 
an injunction until the right had been established at 
law, went on to say that, “‘ with respect to the defend- 
ant representing his copy as Martin’s picture, it must 
be either better or worse; if itis better, Martin has the 
benefit of it; if worse, then the misrepresention is 
only a sort of libel, and this court will not prevent the 
publication of a libel.””? In Seeley v. Fisher the plain- 
tiff had published a fifth edition of Mr. Scott’s Com- 
mentary on the Bible after the author’s death, while 
the defendants were publishers of a later edition, 
copied from the fourth, the copyright in which had ex- 
pired; and in bringing out their edition the defend- 
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ants accompanied it with an advertisement which con- 
tained disparaging remarks on the plaintiff’s edition. 
Lord Cottenham, dissolving an injunction which had 
been granted by the Vice-Chancellor on the ground 
that the defendants had represented their publication 
to be the plaintiff’s, said that, “‘ although it was alleged 
that any additional or other matter which was con- 
tained in any edition subsequent to the fourth was 
spurious and of no value, that allegation, if untrue, 
was no subject for an injunction, although it might be 
the subject of an action, as being a libel on, or dispar- 
agement of, the plaintiff’s edition.”” Soin the much- 
discussed case of Clark v. Freeman, Lord Langdale, 
refusing an injuuction at the suit of the distinguished 
physician, Sir James Clark, to restrain a druggist from 
selling pills under the title of “* Sir James Clarke’s 
Consumption Pills,” did so because, as he said, “I 
think the granting the injunction in this case would 
imply that the court has jurisdiction to stay the pub- 
lication of a libel, and I cannot think it has,’’ 

The principle on which an injunction could not be 
granted to restrain the publication of a libel was dis- 
cussed at some length in the House of Lords in a 
Scotch appeal, Fleming v. Newton, 1 H. L. C. 363, in 
which the respondent’s name had been placed on the 
register of protests for non-acceptance and non-pay- 
ment of bills of exchange and promissory notes, and 
an interdict had been granted by the Court of Session 
to restrain, so far as his name was concerned, the pub- 
lication of a copy of the register. The appeal there 
was, indeed, one from a Scotch decision, but the argu- 
ment proceeded on a comparison of the circumstances 
with a similar case in English law, and Lord Cotten- 
ham, in delivering judgment, in which he reversed the 
decision of the Court of Session, treated the matter in 
ageneral way. “If it were necessary,” said the Lord 
Chancellor, * to lay down a rule respecting the juris- 
diction which has been exercised in this cause by the 
Court of Session in granting an interdict against the 
publication of libels, this cause would be one of the 
highest importance, and, in the present state of inform- 
ation submitted to this House, of the greatest diffi- 
culty; for it is impossible to read the observations of 
the learned judges in the court below without seeing 
that there is much want of precision in their observa- 
tions upon the subject. But being, as I am, of opinion 
that the general question is not necessarily involved in | 
the consideration of this appeal, I think it expedient, 
under the circumstances, to avoid giving any opinion 
upon that general question. 1 cannot, however, avoid 
expressing an earnest hope that, if this question should 
arise and require a decision in the Court of Session, 
and no distinct rule should be found already to exist 
upon the subject, the consequences of any rule to be 
established for the first time will be most carefully 
considered before such a rule is laid down; and par- 
ticularly that it may be considered how the exercise 
of such a jurisdiction can be reconciled with the trial 
of matters of libel and defamation by juries under the 
53 Geo. 3, c. 42, or, indeed, with the liberty of the 
press. That act appoints a jury as the proper tribunal 
for trial of injuries to the person by libel or defama- 
tion; and the liberty of the press consists in the unre- 
stricted right of publishing, subject to the responsi- 
bilities attached to the publication of libels, public or 
private. But if the publication is to be anticipated 
and prevented by the intervention of the Court of Ses- 
sion, the jurisdiction over libels is taken from the 
jury, and the right of unrestricted publication is 
destroyed.” In the opinion of Lord Cottenham, then, 
the principle that to authorize a court of equity 
to take the matter into its own hands and grant 
an injunction in a case of libel would be to encroach 





upon the absolute right of a defendant, in such a case | 


to trial by jury, as well as to interfere with the liberty 
of the press, is the principle upon which the jurisdic- 
tion of the court is limited in this respect. 

But while the bare question of the powerto grant an 
injunction in cases of libel is thus decided, alike on> 
principle and authority, in the negative, there are 
classes of causes in which the court will exercise juris- 
diction which are not easily distinguishable from the 
above. While urging that no injunction could be 
granted in England in such a case as Fleming v. New- 
ton, ‘‘an injunction is granted,” said Sir Fitzroy Kelly, . 
in his argument for the appellant in that case, “‘to pre- 
vent an interference with property. The well- 
known case in which an injunction was issued to pre- 
vent the publication of certain private letters—Gee vV.- 
Pritchard—was one io which the publication was 
sought to be prevented, on the ground that it was an 
interference with property.” And in Clark v. Free- 
man, it was apparently not without some hesitation 
that Lord Langdale decided that there was no such 
right of property involved as to entitle the plaintiff to 
his remedy; while the present Lord Chancellor, in 
Maxwell v. Hogg, 15 W. R. 467, L. R. 2 Ch. 307, hasin- 
timated that in his opinion there was such a sufficient 
right of property in a man’s own name as would have 
justified Lord Langdale in deciding the other way. 
This observation has been the subject of unfavorable 
remark. So, again, where M. Kossuth manufactured, 
forcirculation in Hungary, notes signed by himself in 
the name of the Hungarian nation, an injunction was 
granted; but on the ground of the injury in point of 
property to the subjects of the Emperor of Austria. 
Emperor of Austria v. Day, 9 W. R. 712, 2 De G. F. & 
J.217. While admitting that the court had no juris- 
diction to restrain a libel, as such, * I consider.” said 
Lord Chancellor Campbeil, “ that this court has juris- 
diction by injunction to protect property from an 
act threatened which, if completed, would give a 
right of action,” and Lord Justice Turner, in express- 
ing his assent, observed, “‘I agree that the jurisdiction: 
of this court in a case of this nature rests upon injury 
to property actual or prospective, and that this court 
has no jurisdiction to prevent the commission of acts 
which are merely criminal or merely illegal, and do not 
affect any rights of property.” 

There are other cases in which unauthorized state- 
ments have been restrained by injunction when they 
tended to produce injury to person or property. Of 
these cases a conspicuous example is Routh v. Webster, 
10 Beav. 561, where Lord Langdale restrained the pro- 
visional directors of a joint stock company, called **The 
Economie Conveyance Company,” from publishing a 
person’s name ina prospectus, as being a trustee of 
the company, without his authority. The liability in 
which the plaintiff might be involved by the conduct of 
the defendants, was the ground on which the judgment 
was based, and the injunction was granted notwith- 
standing the promises of the defendants not to repeat 
their misrepresentations. “I think it was because 
there was an interference with property,”’ observed Sir 
R. Malins, speaking of this case, in Springhead Spin- 
ning Co. v. Riley, i6 W. R. 1138, L. R. 6 Eq. 551, ** that 
Lord Langdale did grant an injunction against the 
directors of a joint stock company publishing the pame 
of the plaintiff as a director without his authority, and 
he put it on the ground that to allow bis name to be 
used would throw a liability on him which, in other 
words, would affect his property.”’ In Bullock \v. 
Chapman, 2 De G. & Sm. 211, Vice-Chancellor Knight 
Bruce declined, on an interlocutory application, to re- 
strain a banking company from returning the plain- 
tiff’s name to the stamp office as a shareholder in the 
company, but the judge’s language does not seem te 
imply doubt of the jurisdiction on the particular 
ground now in question. One great reason for not 
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-granting it was that no serious mischief was clearly es- 
tablished. The case of Springhead Spinning Co. v. 
Riley was a somewhat peculiar one, and resulted in 
‘Vice-Chancellor Malins overruling a demurrerto a suit 
for an injunction to restrain the officers of atrade union 
from giving notice to workmen not to enter the plain- 
'tiff’s service, by which course of conduct the plaintiff 
was injured, and the value of his property diminished. 
The Vice-Chancellor distinctly admitted that the acts 
-complained of amounted to a crime at common law. 
Again, in Dixun v. Holden, 17 W. R. 482, L. R. 7 Eq. 
488, the same Vice-Chancellor granted an injunction to 
restrain the publication of a notice tothe effect that the 
plaintiff was a partner in a certain firm which was 
bankrupt. The plaintiff there was, however, a large 
merchant. In a recent Scotch case, Reid v. Sibbald, 
reported in Vol. 18 of the Journal of Jurisprudence, p. 
-392, an interdict was granted, in. the Sheriff Court of 
Linlithgowshire, to restrain a trader from signing a 
name simulated from that of a sheriff’s officer to no- 
tices which he had begun to issue to his customers re- 
«quiring them to settle their accounts, and making ab- 
eurd threats in quasi-legal language. The sheriff sub- 
-stitute appears to have considered that he had juris- 
diction merely on the ground that the petitioner (the 
-sheriff’s officer) might be brought into discredit and 
-contempt, and interfered with in the discharge of his 
duties, by the proceeding complained of. 

Though there may be cases in which the court will 
dnterfere by injunction to restrain injury to property, 
even though the act of injury involves a libel, it is now 
established that it will not restrain wrongful acts which 
amount to a libel, and nothing else. The line is nar- 
row, and in some cases in which the decision has been 
approved, notably that of Dixon v. Holden, language 
has been employed which has failed to obtain similar 
-confirmation. In the last-mentioned case, it was laid 
down that the court had jurisdiction to restrain the 
publication of any document tending to the destruction 
of property, whether consisting of money or of profes- 
-sional reputation by which property was acquired; but 
Wice-Chancellor Wickens, in Mulkern v. Ward, L. R. 
13 Eq. 619, questioned this dictum, and declined to in- 
terfere with the freedom of the press by restraining the 
publication of observations on the plaintiff ’s building 
‘society and bank of deposit, stated by the plaintiffs to 
be libellous; and in Prudential Assurance Co. v. Knott, 
23 W. R. 249, L. R. 10 Ch. 142, Lord Chancellor Cairns 
and the Lord Justices expressly disavowed the princi- 
ple asserted. The question there was as to statements 
alleged to be injurious to an insurance company, and, 
an injunction having been refused by Vice-Chancellor 
Hall, the matter came before the full Court of Appeal 
in Chancery, who confirmed his decision. Their reasons 
are very clearly stated by the Lord Chancellor,who says: 
““ Now the comments and expressions in this pamphlet 
either do amount to a libel upon the company, or they 
do not. Ifthey do not amount to a libel, and are, there- 
fore, innocuous and justifiable in the eye of a court of 
common law, I am at a loss to understand upon what 
principle the court of chancery could possibly interfere 
as a censor morum, or critic, to restrain the publication 
of statements or expressions which would be held jus- 
tifiable in a court of common law. If, on the other 
hand, these comments do amount to a libel, then, as I 
have always understood, it is clearly settled that the 
court of chancery has no jurisdiction to restrain the 
publication merely because itis a libel. There arepub- 
lications which the court of chancery will restrain, and 
those publications, as to which there is a foundation 
for the jurisdiction of the court of chancery to restrain 
them, will not be restrained the less because they hap- 
pen also to be libellous.” In addition to this case there 
are two other decisions of the Lords Justices of Appeal 
d4n-Chancery, in which the same doctrine has been laid 





down: Browne v. Freeman, Weekly Notes, 1873, p. 
178, where it was held, affirming the decision of Lord 
Selborne at the Rolls, that the statements complained of, 
assuming them to be false would, at the utmost, amount 
merely toslander, for which the person injured might 
recover damages, but which the court would not inter- 
fere to restrain; and Fisher & Co. v. Appollinaris Co., 
23 W. R. 460, L. R. 10 ch. 297, where a demurrer was 
allowed to a bill by a person who had infringed the de- 
fendant’s trade-mark, and had given a written letter of 
apology, to restrain the defendants from publishing 
their letterin advertisements, Lord Justice James re- 
marking that the publication could hardly be a libel, 
but that, even if it was, there was abundance of au- 
thority that the court hed no jurisdiction to restrain 
the publication of a libel merely because it was a libel. 

There was, then, no jurisdiction in the old Court of 
Chancery, before the Judicature Acts, to restrain the 
publication of a libel unless the act committed was of 
such a nature that the court had a separate and distinct 
ground for interferepce, in which case it would not 
decline to exert its authority merely because the act 
also partook of the nature of a libel. And it may be 
worth while to notice that this principle has been 
recognized and acted upon in India, Shepherd v. 
Trustees of the Port of Bombay, Ind. L. R. 1 Bomb. 
132, where Prudential Assurance Company v. Knott 
was cited and followed. 

The real question is whether the Judicature Acts 
have enlarged the jurisdiction of the courts thereby 
constituted, so as to empower them to grant an injunc- 
tion in a case which before those Acts must necessarily 
have been submitted to a jury. 

The provision in accordance with which this point 
has to be decided is section 25, sub-section 8, of the 
act of 1873, which enacts that “A mandamus or an 
injunction may be granted, or a receiver appointed, 
by an interlocutory order of the court in all cases in 
which it shal] appear to. the court to be just or conve- 
nient that such order should be made; and any 
such order may be made either unconditionally 
or upon such terms and conditions as the court 
shall think just; and if an injunction is asked, 
either before, or at, or after the hearing of any 
cause or matter, to prevent any threatened or appre- 
hended waste or trespass, such injunction may be 
granted, if the court shall think fit, whether the per- 
son against whom such injunction is sought, is or is 
not in possession under any claim of title or other- 
wise, or (if out of possession) does, or does aot, claim 
the right to do the act sought to be restrained under 
any color of title, and whether the estates claimed by 
both or by either of the parties are legal or equitable.” 

In Thorley’s Cattle Food Company v. Massam, L. R. 
6 Ch. D. 582, upon a motion te restrain the issue of an 
advertisement containing false representations calecu- 

_lated to injure the plaintiff’s trade, the question was 
discussed whether the section did or did not operate 
to set aside the decision in Prudential Assurance Com- 
pany v. Knott. Vice-Chancellor Malins thought that 
it did. He said that he certainly read the enactment as 
controlling the decision in that case, and that, upon 
the proper construction of the section, wherever the 
court saw that an injunction ought to be granted, it 
might be granted. However, he declined to grant the 
injunction in the case in question, preferring not to in- 
terfere upon the interlocutory application. 

It appears, however, that this opinion has not been 
established. It was referred to in the subsequent cases 
of Saxby v. Esterbrook, 27 W. R. 188, L. R. 3C. P, D. 
339, and Day v. Brownrigg, 27 W. R. 217, L. R. 10 Ch. 
D. 294. In the former case Lord Coleridge and Mr. 
Justice Lindley granted an injunction to restrain the is- 
sue of statements as to a patent which had been found 
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to be libellous by a jury, but not by virtue of the section 
of the Judicature Act, of which Lord Coleridge said he 
must confess he did not appreciate its application to 
the matter. Day v. Brownrigg was the “ Ashford 
Lodge” case, in which the defendant called his house 
by the name by which that of the plaintiff had been 
known, and, after the Court of Appeal had rescinded 
on general grounds the injunction which had been 
granted, Lord Justice Jumes said that he * thought 
it right to add that the power given to the 
court by section 25, sub-section 8, of the Judi- 
eature Act, 1878, to grant an injunction in all 
eases in which it should appear to the court to be ‘just 
or convenient’ to do so, did not in the least alter the 
principles on which the court should act’; and the 
Master of the Rolls pointed out that the statute required 
the thing done to be “‘just,”’ as well as *‘ convenient.” 
It appears, therefore, from these dicta that the section 
must be taken not to extend in this direction the pow- 
ers previously possessed by the court. Reference may 
also be made to Ward v. Drat, L. J. Notes of Cases, 
1878, p. 67, where, on a motion to restrain the defend- 


ant from sending demands for the payment of rent, as | 


being libellous, Mr. Justice Fry held the same way. 

But while there is thus no power in the court to 
grant an injunction in any case in which the Court of 
Chancery would have declined to exercise jurisdiction 
before the Judicature Acts, there may be cases in 
which an injunction may be granted without interfer- 
tng with the principles then adopted and followed. 

In Saxby v. Easterbrook, before referred to, the de- 
fendants had published statements with reference to 
the plaintiff’s patent rights which were found by the 
jury at the trial before Lord Coleridge to be libellous, 
and on the case coming before the Divisional Court a 
perpetual injunction was granted, in confirmation of 
one which had been granted by Lord Coleridge at nist 
prius. * Libel or no libel,” says Lord Coleridge, *‘since 
Fox’s Act, is of all questions peculiarly one for a jury; 
and I can well understand a court of equity declining 
to interfere to restrain the publication of that which has 
not been found by the jury to be libellous. Here, how- 
ever, the jury have found the matter compiained of te be 
libellous, and it is connected with the property of the 
plaintiff, and calculated to do material injury to it. It 
is that which is sought to be restrained, and upon prin- 
ciple it appears to me to be a proper thing todo. My 
brother Lindley, who is more conversant with these 
matters than I am, informs me that all the cases where 
the courts of equity have refused to interfere were cases 
where the application was made before verdict. Here 
the jury have found the publications to be libellous, 
and they are eminently calculated to injure the plain- 
tiff’s property in the patent rights which are assailed. 
I am unable to see any reason why the injunction 
prayed should not be granted; certainly the cases cited 
do not supply that reason.’’ And Mr. Justice Lind- 
ley, expressing his concurrence in the decision, ob- 
serves, ‘“‘T am not aware of any ease in equity which is 
precisely in point. The principle upon which the 
courts of equity have acted in declining to restrain the 
publication of matter alleged to be libellous is that the 
question of libel or no libel is pre-eminently for a jury. 
But when a jury have found the matter complained of 
to be libellous, and that it affects property, I see no 
principle by which the court ought to be precluded 
from saying that the repetition of the libel shall be 
restrained. The only reason I can suggest for not 
granting it clearly does not exist here; and I think it 
would be much to be regretted if we felt ourselves 
compelled to refuse the order.’ 

And in Hinrichs y. Berndes, a case not fully re- 
ported, see L. J. Notes of Cases, 1878, p. 11, the Master 
of the Rolls, while refusing a motion for an injunction 
te restrain the publication of certain libellous state- 


ments, appears to have been of opinion that if a plain- 
tiffin an action for libel had obtained a verdict, and 
the libel were repeated, damages might be given at the 
hearing for the past libel, and at the same time an 
injunction might be granted to restrain its continuance 
in the future. It may well be that, while in the inter- 
ests of the liberty of the press, and of the public who 
profit by it, there is no jurisdiction in the courts to 
grant injunctions to restrain the publication of state- 
ments which they deem to be libellous in such a man- 
ner as to withdraw the case from the decision of a 
jury, there is nothing to prevent them from restrain- 
ing the repetition of libels which have been found to 
be so by a jury, and which have therefore been con- 
demned by the tribunal to which it properly belongs 
to prevent liberty from degenerating into license. 

In the case of Brook vy. Evans, 8 W. R. 688, a motion 
was made by the defendants in a trade-mark case to 
restrain the plaintiffs from circulating an unfair report 
of the proceedings on motion for injunction in the suit, 
on the ground that such report was calculated to in- 
terfere with the due trial of the action at law, to await 
which the motion for injunction had been ordered to 
stand over. The motion was refused by Vice-Chan- 
cellor Stuart, and on appeal, on the ground that the 
course of justice was not likely to be obstructed; the 
Vice-Chancellor stating that there was no doubt the 
court would not permit its proceedings or any publica- 
tion of its proceedings to be made the vehicle of a libel, 
and it would punish as for a contempt those who 
made any such publication. The court would also 
punish as for a contempt any publication of its 
proceedings which tended to prepossess the pub- 
lic mind or to obstruct the course of justice. Lord 
Justice Turner said that there was no doubt that the 
court had power to grant an injunction in cases of that 
description, and that every court had the power of 
preventing the publication of its proceedings pending 
litigation. It seems, however, that, in the event of a 
publication really calculated to produce substantial in- 
justice, the more usual course would be that indicated 
by the Vice-Chancellor, of punishing such a proceed- 
ing as a contempt of court. 

In the American case of Wolfe y.Burke, 56 N. Y., 
115, before the New York Court of Appeals, a some- 
what bold attempt was made bya firm, who had begun 
to manufacture spirits under a name very similar to 
that used by a pre-existing company, to turn the tables 
upon their rivals by obtaining an injunction to restrain 
the latter from issuing circulars in which they s‘ated 
that the plaintiffs were infringing their rights, and 
threatened proceedings against those who sold the 
plaintiffs’ article, as well as against the plaintiffs them - 
selves; and an injunction was actually granted by the 
Supreme Court to restrain the defendants “ from in- 
terfering with the plaintiffs’ business by threats, cir- 
culars, or suits or injunctions, in this State or else- 
where,” on the ground that the action was one to 
restrain the repetition of acts akin toa continuous 
slander upon the plaintiffs’ title. The Court of Ap- 
peals, however, dissolved the injunction, holding that - 
the plaintiffs were not injured in any such sense as 
entitled them to invoke the equitable powers of the 
court. Itdoes not appear probable that the English 
courts would consider such a case to be one in which 
they should exercise jurisdiction, or which they should 
regard with any degree of favor.—[ Solicitor’s Journal. 


——— ga 
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ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF OHIO. 
December Term, 1878. 
[Filed October 7, 1879. | 


RECEIVER—MANDAMUS WILL NOT LIE AGAINST, 
WHEN.—Where the court of common pleas having 
jurisdiction in an action against a railroad corporation, 
has appointed a receiver who is in pessession of the 
road, its property and assets, and is proceeding in the 
execution of the trust under the direction and orders 
ef the court, a mandamus will not be issued against 
such corporation and receiver directing their conduct 
in operating the road. Writ refused. Opinion by 
GILMORE, C. J.—State v. Marietta, etc., R. Co. 


CONTRACT—AVERMENTS IN ACTION FOR BREACH. 
—1. In an action to recover damages for the breach of 
a contract, averments in the answer setting up a dif- 
ferent contract are immaterial, except as they operate 
to deny the making of the one sued on. Such aver- 
ments do not constitute new matter, and require no 
reply. 2. In order that the buyer may recover dam- 
ages for the non-delivery of goods, it is incumbent on 
him to prove that he was ready and willing to receive 
and pay for them as delivered; and he is not relieved 
of this duty by the fact that the making of the contract 
sued on is denied. Judgment reversed and cause re- 
manded to the court of common pleas for a new trial. 
Opinion by WHITE, J.—Simmons v. Green. 


EXCESSIVE JUDGMENT — JUDGMENT WITHOUT 
PLEADINGS — Usury.—1l. A judgment for a sum 
greater than the amount due upon the cause of action 
as stated in the record is erroneous; and the previous 
consent of the parties that such judgment might be 
rendered does not cure the error. 2. Sections 377 and 
378 of the code of 1853, authorizing a judgment with- 
out pleadings, apply only to a proceeding wherein the 
debtor appears personally in court and confesses judg- 
ment. 3. Where money is loaned at the highest rate 
of interest allowed by law, a contract to pay a sum in 
addition to such rate in consideration of an extension 
of the time of payment is usurious. Judgment aflfirm- 
ed. Opinion by McILVaINE, J.—Rosebrough v. Ansly. 


JUDGMENT—PROMISSORY NOTE—PAYMENT.—1. A 
judgment rendered on a special finding of facts made 
by the court, may be reviewed on error, although such 
finding was not made at the request of either party. 
2. The holder of a promissory note accepted in good 
faith, from one of the principal makers thereof, who, 
to the knowledge of the holder, was insolvent at the 
time, a conveyance of a parcel of land in payment of 
the note. Subsequently, and within four months from 
the time of the conveyance, the holder of the note, on 
demand therefor, surrendered the property conveyed 
to an assignee in bankruptcy of the grantor. Held, 
that such conveyance did not operate as payment of 
the note, nor to discharge a surety thereon. Judg- 
ment aftirmed. Opinion by BoyNTON, J.—Hainer v. 
Batdorf. 
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SUPREME COURT OF ILLINOIS. 
[Filed at Springfield, June 21, 1879.] 





LEASE—VERBAL CONTRACT—PART PERFORMANCE 
—TuHIrRTY Days’ NOTICE.—Conceding the contract for 
leasing was for a period of five years, as defendant in- 
sists it was, still as it was a mere verbal contract and 
never reduced to writing, it was for that reason within 
the operation of the statute of frauds and could not be 
made a ground of defense to an action by the landlord 





to recover possession of the premises. The fact there 
was a part performance of the contract does not at law 
take the case out of the operation of the statute of frauds. 
So this court has ruled in 66 II), 395, and 78 Ill. 124. The 
utmost defendant can claim is that the leasing was 
from month to month, and therefore he was entitled 
to thirty days’ notice to terminate the tenancy. Thirty 
days’ notice of the landlord’s election to terminate the 
tenancy was in fact given, and although the landlord 
may have stated the wrong reason for it, nevertheless 
it was thirty days’ notice to quit and surrender the 
premises, and that was all the defendant was entitled 
to under the law. He was not, and could not be, in 
doubt that it was the intenion of the landlord to put 
an end to the existing tenancy and the notice given was 
effectual for that purpose, although it may not have 
been so accurately worded as it might have been. 
Affirmed. Opinion by Scott, J.—Creighton v. San- 
ders. 

INDICTMENT—SELLING INTOXICATING LIQUORS— 
EVIDENCE — PHYSICIAN’S PRESCRIPTION.— Plaintiff 
in error was indicted for selling intoxicating liquors in 
aless quantity than one gallon, and on the trial was 
found guilty and sentenced to pay six several fines, 
amounting in the-aggregate to $120. The second sec- 
tion of the ** Dram Shop” Act makes it unlawful for 
any person not having a license to keep a dram shop to 
sell intoxicating liquors for any purpose in a less quan- 
tity than one gallon, or in any quantity to be drunk on 
the premises or in or upon any place adjacent thereto. 
It is not claimed that defendant had any license to keepa 
‘dram shop,” or any permit from the authorities of any 
village or city, as a druggist, to sell liquors for **medic- 
inal, mechanical, sacramental and chemical purposes.’’ 
On proof being made, as was done, that defendant bad 
sold intoxicating liquors in less quantities than one 
gallon, prima facie, the conviction was warranted by 
the law and the evidence. Whether a druggist not 
having a permit to do so may lawfully sell intoxicating 
liquors on a physician’s prescription, if the same were 
done in good faith and the person for whose use the 
prescription was made was in fact sick, is a question 
that can not arise on this record as there is not a parti- 
cle of testimony that shows or tends to show that de- 
fendant at the time he sold the liquor [was] or ever 
was a druggist. The only testimony that indicates in 
the slightest degree the occupation of defendant is that 
one of the witnesses says he was his “ family physi- 
cian,” and as such prescribed for him. So far as this 
record discloses, the prescriptions introduced in evi- 
donce may have been a mere device to avoid the statute 
prohibiting the sale of intoxicating liquors. It does 
not appear that any of the witnesses who obtained the 
prescriptions were at all sick or needed medicine of 
any kind. Affirmed. Opinion by Scort, J.—Necker 
v. People. 
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SUPREME COURT OF INDIANA. 


September Term, 1879. 


SALE BY ASSIGNEE OF BANKRUPT A JUDICIAL SALE. 
—This was an action by Shroyer to recover certain real 
estate which he had bought at a sale by the assignee in 
bankruptcy of Charles H. Roberts. Roberts’ wife 
claimed one-third of the land by virtue of the Act of 
March 11, 1875, which provides that in all judicial sales 
of real estate in which a married woman has an in- 
choate interest by virtue of her marriage, and 
such inchoate interest is not directed by the judgment 
to be sold or barred, such interest shall become abso- 
lute in the wife. Held, the sale of land by the assignee 
in bankruptcy was a judicial sale. It was a sale ordered 
by a judge of a court having jurisdiction, while acting 
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in his official inieanie, Sistie the progress of judicial 


| 
the building, which was of such force as to lift up the 


proceedings in a cause, and was duly confirmed by | roof over the rear part of the building, to blow out- 


said judge acting in his official capacity as a court. 
(Rorer on Jud. Sales, 2 ed. 1,3, 46, 86; 89 N. Y. Ct. App. 
302.) The wife is entitled to one-third of the land. 
Judgment reversed. Opinion by PERKINS, J.—Rob- 
erts v. Shroyer. 


LIABILITY FOR RENT DURING YEAR OF REDEMP- 
TION.—The Act authorizing the redemption of real 
estate sold upon execution, provides that the judgment 
debtor shall be entitled to the possession of the prem- 
ises for one year after the sale, and in case they are 
not redeemed at the end of the year, he shall be 
liable to the purchaser for their reasonable rents 
and profits. Held, it is only against the judgment 
debtor that the purchaser at sheriff’s sale has any 
claim for rents and profits during the year of re- 
demption, and where a third person has purchased 
the equity of redemption from the judgment debtor 
after such sale, and gone into possession of the 
property, the purchaser at sheriff’s sale can not 
hold such third person liable for the rents and profits 
of the land. His right of recovery is against the judg- 
ment debtor alone. Judgment reversed. Opinion by 
NIBLACK, J.— Wilson v. Powers. 


PLEADING— FORMER ADJUDICATION. —The rule 
that every question which might have been decided or 
litigated in a cause will be presumed to have been de- 
cided, means that everything which was within the 
issues in the cause and might have been proved under 
them will be presumed to have been proved and ad- 
judicated. 12 Ohio, 11; 13 Johns. N. Y. 227; 32 Ind. 248. 
An answer of former adjudication, to be good, must 
show that the matters in controversy in the case at bar 
actually were determined in the former action, or tnat 
they might have been litigated under the issues. If a 
plaintiff joins in his complaint several separate causes 
of action, making the aggregate of such causes the 
amount for which he demands judgment, and, neglect- 
ing to withdraw any of these causes on the trial, he 
fails to establish any of them by proof, he can not after- 
wards bring another suit for those items. 3B. &. C. 
235; 14 Mich. 348. Buta judgment for the defendant 
on demurrer to the complaint ina suit on account of 
the omission of an essential allegation therein which is 
supplied in a second suit, will not be a bar to such sec- 
ond suit. Opinion by PERKINS, J.—Grifin v. Wallace. 


ee 


SUPREME COURT OF MASSACHUSETTS. 


September Term, 1879. 


FIRE INSURANCE—-POLICY—-EXPLOSION.—A policy 
of insurance, insuring the plaintiff against loss or dam- 
age by fire “on his stock in trade as an apothecary,” 
besides providing that the defendant company should 
not be liable ** for any loss caused by the explosion of 
gun-powder or any explosive substance, nor by light- 
ning or explosions of any kind, unless fire ensues, and 
then for the loss or damage by fire only, which loss 
shall be determined by the value of the damaged prop- 
erty after the casualty by explosion or lightning,” 
contained also this provision: ‘If a building shall 
fall, except as the result of a fire, all insurance by this 
company on it or its contents shall immediately cease 
and determine.”” The evidence at the trial tended to 
show that, by a sudden combustion of inflammable 
gas, brought into contact with some burning substance, 
anexplosion, accompanied by a flash of light and a 
loud report, took place in one of the-upper stories of 


| OF ALLEGATIONS.—1. 
| alleged that in order to induce M. to sign a lease to C., 


| bills due by M. if he would sign the mortgage; 


ward the larger portion of its walls on the two sides 
next the streets, and to cause the instantaneous fall of 
the whole roof, the internal partitions and the contents 
of the rooms, including a stove with a coal fire burning 
therein, in a mass of ruins upon the plaintiff's shop in 
the lower story; and that, immediately after the ex- 


| plosion and fall, a fire caused thereby, and kindled by 
| the burning coals from the stove, broke out in the 
| fallen ruins, and destroyed the plaintiff’s stock. Held, 
| that the provision in the policy, being ambiguous, was 


to be construed most strongly against the insurers; 
that it appears to have had in view the case of a build- 


; ing falling by reason of inherent defects or by the with- 
| drawal of the necessary support as by digging away 
| the underlying or adjacent soil. 
| include the case of a building thrown down by a storm 


It might, perhaps, 


or flood or earthquake. But it would be construing 


| this provision too liberally in favor of the insurers to 
; hold it to include the case of the destruction of a build- 


ing by an explosion within the building itself and of a 


| fire immediately ensuing upon and connected with 
| such an explosion, the measure of the liability for 
| which has been carefully and precisely defined in the 


preyious provision of the policy. Opinion by Gray, 


| C. J.—Dows v. Merchants’ Insurance Company. 


INDICTMENT — FALSE PRETENSES—SUFFICIENCY 
A count in an indictment 


the defendant falsely represented that said C. ‘‘ was 
then and there a liquor dealer, then doing business as 


| such dealer in Broad Street in said Boston, and that 
| said C. was then and there a man worth ten thousand 
| dollars, and that a certain person whom the said de 

| fendant then and there pointed out and designated to 


said M. was then and there the said U.””, Upon a mo- 
tion to quash, it was held, that the representation as 


| to C.’s peeuniary ability might have been intended 
, and understood as the expression of an opinion or 
| judgment and not as the representation of a fact. 
| Moore v. 


Shaw, 124 Mass. 59; Homer v. Perkins, 124 
Mass. 431; and not being aided by any other aver- 
ments in the indictment, is not, as set out, a false pre- 
tense within the statute. So the pointing out a per- 


| son as C, would not seem to amount to the represen- 
| tation of a material fact which was calculated to de- 
| ceive M. and induce him to sign a lease to C. 
| representation that ‘*C. was then and there a liquor 
| dealer then doing business as such dealer in Broad 


But the 


Street in said Boston” isa false pretense within the 
statute, and therefore the count is sufficient. Com. v. 
Parmenter, 121 Mass. 354. 2. A count in an indict- 


| ment alleged that the defendant falsely pretended to 


M. that he had then and there in his possession a check 


| for the payment of money drawn by him in favor of 
| M. from the proceeds of which he intended to pay cer- 
| tain bills due from M. to other persons, and that M. 
| believing said false pretenses was induced to sign a 


certain mortgage deed. Held, that the only proper 
legal construction of all the allegations is that the de- 
fendant agreed to take his own money and pay the 
that 
the mere representation that he had drawna check, if it 
could be treated as a representation that he had money 
in the bank, that fact not being negatived, did not pre- 
vent the indictment from being fatally defective. 3. 
A record of divorce proceedings in which a witness 
was a party, and in which the jury found that said 
witness had committed adultery, does not show the 
conviction of the witness of any crime which under 
the statute would be admissible to affect his credibility. 

St. 1870, ch. 393, § 3. Opinion by Morton, J.—Com. 
v. Stevenson. 
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NOTES. 


WILLIAM E. BECK has been elected to the Supreme 
Bench of Colorado, succeeding Chief Justice Thatcher 
who was elected in 1876 for the short term.——Mr. Jus- 
tice Hunt has returned to Washington, but it is doubt- 

‘ful if he will be able to resume his judicial duties. 
Though his health has improved, his recovery is far 
from complete.——The amendment to the Connect- 
icut Constitution allowing judges of the Supreme 
Court of Errers and the superior court to hold 
office until seventy-five years of age, was defeated 
by 26,335 majority out of a total vote of 58,307.—— 
Lottery speculations have received a severe blow in 
the opinion just issued from the office of the Assist- 
ant Attorney-General for the Post Office Department. 
Its purport is that according to the provisions of the 
statutes letters addressed to lottery companies, or to 
individuals as agents of such companies, are unmail- 
able per se, and that postmasters must refuse to rezis- 
ter such letters. There are said to be at least one 
hundred lottery schemes which ‘hereafter will be cut 
off from the use of the Post Office. They can neither 
send circulars, nor can letters to be sent by mail be 
addressed to them. It will now be held that the fact 
that the letter is addressed to a lottery company must 
be taken as furnishing sufficient evidence that it is a 
letter concerning a lottery, and, is therefore unmailable. 


JUST exactly what are the powers of police officers is 
a matter about which the average citizen knows little. 
The order to “‘move on,”’ or to “‘ come along,” enforced 
by the awful presence of the baton and star, is usually 
promptly obeyed, and the citizen seldom stops to ques- 
tion the legality of the mandate. This ready acquies- 


cence has come to render the police, particularly in 
cities, arrogant and often brutal in their dealings with 
the public; so that it is safe to say that in all the large 
cities of the country, breaches of the law are commit- 
ted daily by those who are supposed to be the preserv- 
ers of the peace. The powers and duties of a police- 
man are regulated by the law, and if he goes beyond 
that he does it at his peril, and the citizen may resist, 
to any extent necessary, his unlawful commands. A 
case tried in New York last week (McIntyre v. Rad- 
mus), contains a very clear exposition of the rights of 
the public in this respect. The plaintiff, one evening 
Jast March, while accompanying a young lady to her 
home from a social gathering, was stopped by the de- 
fendaat, a police officer. The officer told the young 
lady she had better go home, at the same time pushing 
her escort from her with his club. When plaintiff de- 
manded the policeman’s number, the latter arrested 
him and took him to the station, where he was locked 
up over night on a charge of disorderly conduct. The 
plaintiff brought an action for illegal arrest, and the 
jury returned a verdict for $2,500 against the officer. 
In his charge, the trial jndge stated the law as follows: 
** The only allegation in the answer of defendant, the 
police officer, which he claims justifies his conduct in 
this case, is that Mr. McIntyre and the lady were talk- 
ing loudly, and making a noise tending to disturb the 
peace. The answer does not claim that plaintiff as- 
saulted and struck the defendant. Now, it is import- 
ant that I should state precisely what an officercan and 
what he can not do, because we have of late heard a 
great deal in this great city of the improper interfer- 
ence of officers with individuals who are in the pursuit 
of their occupations, and who are entitled to go undis- 
turbed. I say to you first, that mere talking or sing- 
ing does not, at common jaw, constitute a breach of the 
peace; and an officer can not arbitrarily make it one by 
calling it a disturbance. Second, unless there is an act- 





ual breach of the peace or an affray, there is nothing of 
which the common law takes cognizance ; nothing which 
justifies an officer’s interference; and if he interferes, 
and parties do not desist, and he then threatens force, 
they may then threaten resistance. Have you heard any 
evidence in this case of there being any tumult or 
disturbance of the peace, éxcept this alleged noise? 
If there was not, then the officer could be resisted, and 
the plaintiff was entitled to exercise just such force as 
was necessary to protect himself. The defendant him- 
self committed a breach, and he can not justify himself 
by calling that a breach of the peace which was not a 
breach. He must show by the facts that there was an 
actual breach. Third, being merely drunk is not by 
the law sufficient to justify interference. These are 
rules which it is proper for our citizens to remember, 
and I wish the officers were here to hear me. Merely 
being drunk is not, by the law, sufficient to justify in- 
terference. The words ‘drunk and disorderly’ must 
mean disorderly not only in the sense of being drunk, 
but of causing annoyance to others. As to the 
word ‘disturbance,’ it must mean a disturbance 
tending to a breach of the peace. It is a great 
mistake to suppose that you can take a man by the 
collar and drag him off to prison, because he has 
got too much liquor aboard. The police officers in 
this city have no right to do it, although I am very 
sorry to say they do do it, and thus cause a great 
deal of disturbance. Ought they not rather, as men 
armed with power, to be charitable, and to take care of 
the unfortunate men ? Because a man is drunk is no 
reason why he should be pummelled. It is only when 
he is creating a disturbance that he may be arrested. 
It has been decided in our courts aud in the courts of 
England, time out of mind, that where a policeman 
arrests, unless he is legally justified in arresting, re- 
sistance to him to any extent necessary will be lawful 
and justifiable. If the defendant in this case had done 
just what plaintiff said he did do, then I hold that 
plaintiff could have done anything for the purpose of 
preventing him; and if it was true that the defendant 
continued to insult the young lady in the manner in 
which it has been said he did, they could have gone to 
very great extremes, and could have taken the law in 
their own hands as against him. Now, gentlemen, it 
is unnecessary for meto go further. Understand that ] 
do not for one moment justify opposition to lawful 
authority. I would not say one word to encourage it; 
but the time has come when something should be done 
to discourage officers from interfering with peaceable 
people, and frem exercising authority for which there 
is no foundation in law or in morals.” This is un- 
doubtedly good law. The rule enunciated, that un- 
less an officer is legally justified in making an arrest 
resistance to any extent necessary is justifiable, is as 
old as the ancient maxim that there is no wrong with- 
outaremedy. The law is jealous of the rights of the 
public, but only in a few cases can it give relief with- 
out its being specially invoked. An occasional action 
like that of Mr. McIntyre will do much to curb the 
reckless officiousness, in some cases the outrageous 
cruelty, of those who are after all the servants of the 
public and not its masters. Readers of Victer Hugo 
will remember that before popular government had 
been established in England, the policeman of that 
time was an individual known as the wapentake, a 
touch of whose staff was a command to follow, to dis- 
obey which was instant death. More than once, as 
we have read in the daily papers of a police officer 
shooting an escaping thief before he had commenced 
to pursue him, or clubbing almost to the death a 
drunken vagrant incapable of understanding his com- 
mands, have we imagined that the wapentake still 
prowls through the streets of our American cities 
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